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To the Right Homourablc 

^\r Robert Raymond ^^t. 

Lord Chief Juftice 

Of his Majefty's Court of 

KING'S BENCH, 

And on6 of his M a j e s t y's Moft 
Honourable Privy Council. 



My Lord, 

THE Honour you have 
done this 'Treatifey by 
Suffering it, to pafs your Lord' 
Jhip^s Hands without Cenfure^ 
hath encouraged me to offer 
it to the Fublick under your 
ProteBion, 

The Deference which is juftr 
ly paid to your Lordjbip^s 
Judgment by the Students 

A z and 



and Prof effors of the Law in 
particular J and which is equally 
due from Ally who look into our 
legal Conftitution or Polity^ can-^ 
not fail to give this Piece a 
favourable Reception^ If upon 
a fecond Reading your Lordjhip 
jhall think it deferves your Pa^ 
tronage. 

My LoRt), while 1 am thus 
providing for the Succefs of, my 
EndeavourSj I cannot help Boaff' 
ing the Advantage It gives me 
of (kchring to the Worlds that 
I am J with the greatejl RefpeSty 

Mr Ix}RD, 

Your LordOiip's 
■ Moft obedient Servant, 
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A N 

INTRODUCTION, £^r. 

THE Defign of this Treatife is to 
(liew the Original, the Eftablifli- 
ment, and the Nature of Tenures : 
And becaufe all that Part of our Com- 
mon Law, that concerneth Tenures, 
hath Original from the Feudal Law 
(a),' I propofe to profecute it in the fol- 
lowing Method. 

L I fhall colled:, and throw toge- 
ther [in the bcft. Manner I can] fo 
much of the Law or Do<arine of Feuds 
as feems neceflary, and wanting to a 
right Apprehenfion of Tenurrs. 

A 3 IL 

' (a) Fide Sir Hen, Spelman's Pofihum. Treatife af Par- 
Jtaments 57, 58.. Pofihum, Treattje cf Fettds and Tenures 
by Knight'Service per totum \ zndGloffl ad verbum Feodum. 
Crag, de jure feud, L, j. dieg. 7. And Philips his Treatife 
sf fennrfs in Capites and by Knight -Service^ per totum« 
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n. I fliall endeavour todifcover the 
TimeVhen, and the Authority or Law 
itfelf, by which Feuds or Fees were • 
eftablifhed in England^ and by which 
the Law of Feuds became a Part of 
our Common Law : And (hall take oc- 
cafion to fhew that Wardship, Mar- 
RjAGE, Relief, and the like Fruits 
[or feeming Grievances] of Tenure 
were either properly Feudal, or that 
they prevailed among us as fuch, in 
Confequence of bur own Confent 
to the Intrpdudjtion . or Fi^ion of 
Tenures. 

in. I fhall poni^der the main Prin> 
ciples, Qualities, aqd Rules of Te- 
nure, and j(hall fhew that they are 
plainly Feudal, and that they are to 
bp accounted for o|ily a^ fuch. 
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CHAP. L 

AS I do not mean to exhibit a 
tedious or minute Treatife of 
Feuds, I fhall not prejudice or per- 
plex the Reader . with triHing Etymo- 
NJogies (b), imperfect Definitions (c), 
or contradidory Glofles : But fhall 
ponfine myfelf to fuch Texts as are 
generally agreed, and fhall ofFer fuch 
?in Account of the Policy and Nature 
of Feuds in general, as may fupply 

the Ws^nt of a formal Definition ^ and 
ihall barely propofe Mr. Somnerh Ety- 
moity becaufe it feems too rational to 
be flighted, and is in Truth to9 good 
^ Bafis, to be.negle<aed» 

A 4 Mr. 

(b^ Whereof there are many. Dii Prtfnt GUJf, ad 
verb. Feudum. Sopmer Treatife of Gaveliy 104. Stry, 
Exam. )jur. feud. cap. 2. ^ i. Qrag. dt jure feud. 40, 

41. . 

(c) .It being impoffible to warrant, or fuggeft the feveral 
Kinds of modern or iipproper feoAs, within the Compafs of 
any Deifinition or Deicription whatfoever .* Upon which 
Account the FemJifts fay, . that Omnis definitit in jure pe- 
riculofa eft, Vid. Ciag. de jur. feud. 42, 43. TflfyiA in ufus 
f?»d. 3. ,. . • 
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Mr. Sopiner then fuppofeis, thix. the 
Word '* Feudist. German Compound, 
*' which confifts of Feby Feo or Feob^ 
** fignifying a Salary, Stipend or 
** Wages (d), and ot Hadey Head^ or 
** Hoaey importing Quality, Kind*, 
** or Nature (e) ; fo that (fays he) 
** Feudum^ Fee^ or Land, hdiden in 
*' Feej is no more (confidered in its 
** firft and primary Acceptation) than 
" what was holden in Fee-hode^ by 
'* Contradlion Feud or Feod^ t, e, in 
« a ftipendiary, conditional, merce- 
** nary Way and Nature, with the Ac- 
** knowledgment of a Superior, and a 
*' Condition of returning him ibme 
** Service for it, upon the With- 
*' ^rawing whereof, the Land was re- 
•• vertible unto the Lord (f )". This 
Etyffun not only fuggefts the moft 
probable Account of the Word, but 

gives 

(d) Vide Sebik. Cod. jun Alaman. de nat. Succd&on. 
feudi. Ca]^ I . SeA. 3. & Comments) ad Ruhr. Se^. 7. 
and Spilm, Pofthum. 7reatife of the aniient GoivernmeHi of 
Sngland 51. 

(e) Somn. Trcatife of Gav. 106, — lo^i Vid. Sptbrnt 

Glofll ad verb. Feodum. 

(f) Somn. Treatife of Gav. 1 1 0^ 1 1 1* 
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gives us the cleared Defcription of 
the Thing itfelf, and is agreeable to 
the Book of Feuds (g), which feys, 
that Benejicium ( Feudum fcilt. ) (h) 
iiliid efiy ^od ex benevolentia ita 
dabatur alictiii ut propHetas res penes 
dantem remaneret^ ufusfruBus ad acci' 
pientem ejufqy haredes pertineret ad 
HoCy Ut tile ^ ejus b<eredes Domino 
fideliter fervireni : The Senfe where- 
of is thus exprei!ed by Mr. Selden^ 
visfi. " Feuds or Feuda being the lame, 
'^ which in our Laws we call Tenant 
** cies OT hands held^ and Feuda alfo, 
*'.arc Pofleffions fo given and held, 
<* that the Pc^flbr is bound to do 
*• Service to him, from whom they 
<* were given (i). 

This Service wias originally purely 
Military (k), and the Pofleflbr's or 
Feudatary's Homage or Fealty^ wa& 

(as 

(g) Feud. Lib. ». Tit. «. 

(h) Feuds were ancient^ csdled Btneficia, ut infra, p. 
Hence many Ecclefiaftical Feuds are to this Day called Qe« 
nefices.* Vtde Spelman's Pofthum, Trtetift ef Feuds q» 

fi) SeU. Tit. of IjonQUr 2J^. 

|k} Videinfrii. 
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(as it feems) in the Infancy of Feu^s^ 
a Kind of military Engagement, ra- 
ther implied than exprefled (1), to 
be faithful to his Benefa<Slor, and: 
alio Affiftant unto him (m)» Sir Hen- 
ry Speltnan therefore calls a Feudj 
Pr medium milt tare (n), and Mr. Som~, 
ner fays (o), . that every Inheritance is 
improperly and corruptly called a 
Fief^ or Fee^ that is not holden Milt- 
ti(B gratia-t the Ground of all ^ees (p), , 
To manifeft the Truth of this Af- 
fertion, it is neceflary to take a fhort 
View of the Original of Feuds ; whijch- 
were a nailitary Policy of the Nor- 
thern conquering Nations (q), devi- 

fed 

(1) Vide infra. 

(m) Sel4* Ti(le of Honour 274? 

(n) Pofthum. Treatifc of Feuds 6? ' 

(o) Treatife of Gav. 49. 

(p) Feudorum inventum pepgrit rei MiUtaris necejjitas. 
Spelm. Gloffi ad verb. Feudum. • : 

Omnia Feuda ad militia fubventionem expiditiorem inventa 
funt. Gregorii Syntagma jur. Univ. Lib. 6. Cap. 4. Sedt. i. 

(q) Oonjlat Feudorum originem a Sept4ntrionalibus Gentikus 
^^d^uxijfej {5*r. Cr^g. de jure feud; 25, 375. Schilt. Co(n. 
ad jus Feud. Alaman. 8? Seld. Tide of Honour 274. Spelm^ 
Gioffl ad verb, L«x. Hie contractus [fciljcet Feudalls] pro- 
prius efi Germanicarum Gentium^ neq\ ufquam invenittir^' 
nijfi ubi Germani fedes pofuerunt* Grot, dc jure Bellj & Pacis, 
Lib. I. Cap. 3. Scft. 23, 
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fed as the mod likely Means to fecure 
their new Acquifts, and were large: 
Di{lri<ils or Parcels of Land given op 
allotted by the conquering General, 
to the fuperior Officers of his Army, 
and by them dealt out in lefs -Parcels 
to the inferior Officers, and moft de^ 
ferving Soldiers (r): Thefe Allot-; 
ments or Portions <^ Vidtory natu- 
rally engaged fuch as accepted them 
to defend them ; and as a Part cduld 
not be preferved independent of the 
Whole, all Giyers, as well as Recei- 
vers, were mutually and equally con-* 
cerncd tQ defend the Whole, but as 

that 



(r) Qtm fx ifpientriont (quam PUnius tfficinam gintium 
vfrijfmi dixit) Innumera Gentet domi inopia ret familiaris 
prejfa egredfrtntMr mo<ft Jedti fttiturtCy Gotbi^ Vand^iy & 
Jiunniy tandem etiam- Langebardi [ut de aliit taceam &] 
Jmperium Ronumum diripuiffent, Rtgionefque ex hejte -captas 
t^ilitari mere inter f( diviftrunt^ ut tun minor Inferioruaf 
quam Prineipum in his Expeditianibus baberetur Ratio, 
&r. Crag. <)f-jure fend. 19, 20, 376. And Sat fViUiatk 
Temple fpeaking of- the Saxm fays, That their Princes ot 
Leaders of their fevAal Nations became Konings, or Kings 
of. the Territories they had fubdued, and that they re- 
served Part of the Lands to themfelves for their Revenue, 
and fliared the Reft among their chief Commanders by great 
Divifiohs, and among their Soldiers by (mailer Shar^. Temp,. 
J«trodua. to tht mft. if £n^aod 65. 
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that could not be done in a tumul- 
tuary Way, Order, and to that End 
a military Subordination was necef^ 
iary ; and therefore each Receiver 
was fuppofed, in Confequence of his 
Acceptance of any Portion to oblige 
himfelf as long as he held it, to at- 
tend tO) and enter into Meafures for 
the Security and Defence of the 
Whole, whenfoever he fhould be re- 
quired (f) by his Benefe6kor or im- 
mediate Superior, and was likewife 
iuppoied to be accountable to him as 
his Commander or Leader, for his 
Attendance and a faithful Difcharge 
t& his Duty : Such Benefactor or Su- 
perior was likewife fubordinate to, 
and under the Command of his Bene- 
ia&^x or Superior, and Jo upwards to. 
the Prince or Chief himfelf. Thus 
a proper military Subordination was 
naturally and rationally enough in- 
ferred and eflablifbed \ and an Army 

(0 ^S^nXum ad farvitia prieftanda'^'^Vafallus quamdin 
feudum tenets fst non ultra^ Domino jujia tktta movmti ten§^ 
bUur~ — Praftabit .au}$m 4a finj^tiu^no^ nife rifrnfituf^ 
Zafius in ufus feud. f. 29. 
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of Feudataries were, as (o many Sti- 
pendiaries, always on Foot, ready to 
mufter and engage in the Defence of 
their Country (t) :' 80 that the feudal 

Returns 

(t) Loyfeau^s Account of the Diftribution of Gaul among 
the Frants being of this Nature^ I fiiall here tranfcribe the 
Subftance of it, viz. ^ant au terres de la Gaule^ Lis 
Francois vi£forieu9c les confifquerent toutes^ ' Et hors 

cellesy fkUb ntindrent au Vomaine du Prince^ Us difiribu" 
grent toutes Us autres par Climats £5f territoires aux prinei'^ 
paux Chefs and Capitaines de kur Nation. Donnant a tel 
touU urn Province a titre de Ducbe : a tel autre un pays di 
Frontiers a titre de Marquifat : a un autre une ville avec 
fin territoire adjacent a titre de Comte : href h d^ autres 
chajleaux ou villages avec quelques terres ffaUntour a titr4 
de Barronnicy Cbajiellenie^ ouftmple Seigneurie^ felon les wr- 
rites particuliers de cbacun^ & felon le nombre des foldats 
quUl avoit fouhs luy ; car c^eftoit tant pour eux que ,pour 
leurs foldatS'^Ils ne concederent pas ces terres a leurs Capitaims 
pour enjouyr en touts Franchife^ isf fans preftation ou redg'^ 
vance aucune^ ains les concederent a titre de Fiefy c^eji a 
dire a la charge d^ajjifler a tous jours le Prince Soveratn en 
guerre.' Et non feukment le Prince Soverain des Fran^ 

cois conceda a fes Capitaines tant pour euxj que pour leur # 
foldats J les terres de leur portage a titre de Pief vers luy ; 
mais au£i ces Capitaines baillerent a, chacun de leurs foU 
dats la party qu*il leur en voulurent concedevy a mefme titre 
de Fief vers euxy c^efi a dire a la Charge quails feroient 
iemu les ajjifter en guerre toutefois bf ^uahtes quUlenferois 
befobiy & par ce moyen leurs compagnies demstrerent entieret 
pour jamais. <—'-—— Cis Capitaines avoient le commander 
ment bf puiffance publique en qualite d^officiersy ejiant touh- 
.jours demeurez en leur charges de Capitainesy En tant qui 
par le m^en des Vaffauxy qu^ih avoient fouhs euxy lour Cont'^ 
pagniss & bandes eftoient maimenues a perpetuitCy & do fai£f 
aux livr0S des Fiefs Us font appellez Capitanei Regis tflf^Rej^ 

p« jLrQjri^tt Tnite dc Seigaeucic 12% i4j x6« 



lo An IntroduSiion td the 

Returns of Fealty, or mutual Fidelity 
and Aid were not originally ex fa&o 
(u), but feem to have been politick, 
or rather natural, Confequences drawn 
from the apparent Neceffity, thefe 
warlike People were under, of main- 
taining their Ground with the lame 
Spirit and l>y the lame Means they 
had got it. But as the Princes of 
Europe ivere every Day more and 
more alarmed by the Progrefs of the 
Northern Standard, many of them 
went into this or a like Policy, as the 
ftrongeft Intrenchment j and in Imi- 
tation of it, they, referving the Z)o- 
tninium or Propriety oith^ Lands 
they gave, parcelled out ibme of 
their own Poffeflions or Territories 
under an expre/s Fealty (w), engaging 

their 

(u) Reftdcrs (or Services, as now called) were not ori- 
ginally ex pa^o vel condi^o^ for that was but Cautela fu" 
^ferahundans^ but of common Right. Spelm. Treat* of Par- 
liaments 57. 

(w) Laborante fecub antiqutori bellis undequaque gra- 
vlffimisy JmperatoreSi Regesy Priricipes confultius ducunt 
fatriciis (ff magnatibus fuis [quos Capitaneos vocabantl Rer 
giones tntegrasy pr^fertim finitimas 6f hofii expofitas difiri- 
buerej non utjjbi has Integre pojftdenus opes ernSerent : Sed 
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their Beneficiaries or Feudataries^ to 
make them like Returns of Fidelity 
and Aid, as foUowecl from the Def]^n 
and Nature of an original Feud (x), 
from whence the feudal Obligations 
probably began to be confidered as 
Renders f or Services of Render^ cal- 
culated for the Benefit of the Proprie- 
tary, who was, in refpe<St of the Do' 
minium or Propriety remaining in 
him, from henceforth called Domi- 
nus (y). 

The 



ut iifiraBas in idoneat porttMisfingulasJingults miliiibus [ba^ 
hi to perfonarum refpe^u'] FeuJii, e.Jiipendii nomine elocarent ; 
^«/ &r cum ipfis patriain unanimter ttterentur [Jidei IntfT" 
pojito jwi'jurando^ V AHlitdnti Principi in auxilium w- 
ntrent ivocati. Spelm. Glofi*. ad verb Feodum. T he 

fame Author (in his Treatife of Parliaments 57, 58.) fup- 
pofes that the King of England did in the Beginning, por- 
tion out the Lands of England in * this Manner : And the 
Lord Coke aflerts, that the firft Kings of this Realm hskl 
alt the L*ands of England in Demefne i and les grand Mannors 
& Royalties (fays he) they referved to themfelves, and Qf 
the Remnant they, for the Defence of the Realm, infeofFed 
the Barons of the Realm, &r. i Inji. 58. h. 

(x) Ego Titius jtero ^od ab hac bora ero Fideli s ' ' ■ 
/icut debet effe Vajfallus Domino. Feud. Lib. 2. Tit. 7. 

(y) Dominus appellatur is, ^i feudunf in re fua al* 
teri fruendum conjiituity idcir'co ut vulgo eredrtur, quia 

rei tnffudum dat^ demnium iif propriitatem ntinuit, folum 

ufum 
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The feudal Policy having obtained 
thus fir, the few Countries that had 
not [as above] gone into it^ confer* 
derated themfelvcs Prince and People^ 
as Lord and Feudatary^ to fland by 
and affift each other in Cafes of com- 
mon Danger and Concern : (z) In 
Confequcnce whereof, and of the 
Fealty expreffed or implied in fuch 
Confederacy, every Man's Poffeflion 
was confidercd as a Feud or Stipend^ 
and became as fuch a Pledge or Secu- 
rity for the due Obfervance of his 
Fealty f'dj j fo that the feudal Policy 

thiis 

ufum fruRum FiuH nomui tm^ijfiu Hotomanu de verb* 
j^eudaL fub verb. Dominut. ' 

Pminus in Jure defimtur^ J^«i pr^iitaiem r$i baiit* 
Crag, dc jure feud,, 43. 

Thus the FfiHcb Word* Seigmur and SUuTj and the 
Englijb Worda Sire and Srr, are all qF them Appellatioiis 
refpe^ng Propriety* Fid$ Loyfiau Traiii di Beignsuries 

{z) Whether this was aot our Cafe m Engknd^ wiU 
be Inquired hereafter^ i^ . 

(a) JV^^} That Fealty^ whether implied or etprefled» 
was an Engagement between the Superior and Inferier^ 
or L^i and Feudatary^ (a$ now called) mutually to 
Comply with ^le feveral Obligation reiulting from the 
Nature of an erigiml Feud\ f6r though, i^^^i^j^ wbep 
CKprefs, was fworn only by the Feudatary, and is ex- 

dSaed in the Beek of Feuds (Lib. a. TtU 4O ^« *^ 7«^- 

jurandum 
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t\mt hinted, and thus advanced, was 
now become the military Policy of 
the Weftern Parts of the World (b) 5 
and military Aid or Service, (as now 
called) was underftood to be the real, 
or fi<^itious Terms of all Propriety or 
Pofleffion in Europe, 

This general View of the Original 
and Progreis of Feuds, being fuffici- 
ent to fuggeft their Nature ,• I (hall 
now proceed to the Dodrine of Feuds, 

• 

jurandum quod a vafalh prajiaiut Domino: Yet that ft 

was binding on both Sides, appears from the moft au- 

.thentick Explications of this Engagement: ^Thus accord* 

ing to the Book of Ftuds (Lib. 2. Tit. 6*) Siui Domina 

fuo fidelitatem jurats ijia fix in memoria femper habtrg 

debety Incolurn^y tutum^ homjium^ utiles f^ctle^ pojffiUle 

'Sed quia non fufficit abjiimn a maloj niji fiat quod 

bonum eji^ reft at ut in fex pradi^is concilium (^ Ctuxiti^ 

urn Dominb praijlet ; Diminui quofi in, his onmibus vicem 

fideli fuo reddere dtbet: And thus according to Ravonna 

(in Confuetud. Feud. Lib. 2. Tit. 6. p. 115O Domintts 

non tenetur jurare VafaUo fidilitatemyfad in effe^u tenetur 

fibi in iantum abfq\ Jacramento^ in J^antum tinetur Va^ 

fallus Domino cum facran^to ■ Et via mutua eft obli' 

gatus Dominus Vafallo fuo virtutt di^a fidflilatis (Jcilicet) 

a Vafallo jurata. Vide Crag, de jurq feud, fol* 44, 45. 

Hanneton de jure,feud. L.. i . Cap. 13. 

(b) Sir Henry Spelman ealls the feudal Law the Law 
of Nations, for fo, fays he, I may term it then (fpeaking 
of very early Times) to be in our Weftern Orb, Spelm^ 
Fofthum. Treat of Parliaments SI* ^ 

B confining 
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confihhig myfelf to fucH Heads or 
Branches <& it, as mo/l diredly lead 
to the Knowledge of Tenures, 

Feuds, Fiefs or FeeSy then were 
priginallj precarious, and held at the 
Will of the Lord (c) ; then they be- 
came certain for one Year (d), and 
were fbme Time after given for Life 
(e) ; but though Feuds were not at 
this Time hereditary, yet the Vaflals cm: 
feudal Tenants were called Nativi^ as 
if bom fuch; and it was unufual, and 
even thought hard to rejed: the Heir 
of tlw former Feudatary, provided he 
was able to do. the Sefvices of the Feud, 
and the Lord had no juft Objec- 
tion 



(c) AniiqulffitM Umpen fit eret in Dimnarum pett- 
Jiau certntkum^ ut qaand» vtUtnU pojpinf amferri Rem 

rn fmittm « ft iatam. Fcud# Lib. i. Tit. i. " " Sttt" 
ttm ab initit triginis fettdmtm in Dtmini ftudum concf 
dmtk fit^att fuitf feudttm ^ntejfum futmdKUnq; vel- 
Utpruatii in/tar, fivtcoft* Hgnneton ite jure feud. 139. 
'£00111. TMat. of Qvt. io8. 

(d) Poftea vera $ff vMtnm tfi ut fir annum tanttan 
firtnitaum haier€Ht. Fend. Lib. i, Tk. i. « ' ' Dtinde 
ufn invUmt »t p*r annam integrum Feudam /emel ttmcejfun 
jhrmtaum habertt, HannetMi de jure feud. 139. 

(e) Deinde Stdtutum eft ut ufyi ad vitam Fidelit pro- 
duceretur, ■ Feud. Lib. i. Tit. i. ' Pafita vera eo 
vtritum eftf «t ad Rmpiattis vitam ferdurarett Hannetoa 
ilejuie feud.'i39« 
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tion againft him fi) : But though the 
Lord did not remove the Heir from 
the Feud, yet it is not likely that he 
fucceeded abfolutely as of Courfe ; 
but that he paid a Fine^ or made 
ibmie Acknowledgment, in tHe Na- 
ture of Relief (g); for the Renewal 
of the Feud ; and though fuch Fine 
or Acknowledgment was originally 
made to fecure the Succeflion, which 
was then arbitrary, and at the Will of 
the Lord ; yet it was continued even 
after Feuds became hereditary (h), 

B 2 and 

(f) Luit Hareditarla SucceJ/io turn nm trot in feudii% 
hfativi tanun hig^enenUs dicebantur ui apui Nos hodie^ 
quos nifi jufta l^enfa caufa praajferiu ^ od fervien-- 
dum non Jufficerent^ durum $rat a fuis pojfejponibus ri- 
tmvert. Crag, de jure feud. 20, 21. * 

(g) Relevium eft praJfaiU hareduMj ^i quum Viteri 
jurg feudali mn psterant fucceden in feudis^ caducam 
(^ incertam bareditatem nUvabanty foluta fumma vel pf 
cuniit vel aliarum rerum pro diver Jitate Feudorum. Schilt. 
Cod. de Bonis Laudemialibus. Sed. 52* ■ According to 
Hotoman, Relevium dicitur Honorarium^ quod novus Fafallut 
Patrono introitus cau[a hrgitur^ quaji morte aberius Vw 
falli^ vel alio quo caju feuium ceclderity quod jam a nova 
fublevetur. Vide Hot. de verb. Feudal. Et Gloffi gd Xt 
Scriptores ad verb. Relevium', 

(h) Thus in Germany^ the old Acknowledgment was con- 
tinued by an exprcfs Provifioh in the Conftitutioni by which 
Feu s were made hercdiury, viz, Servato ufu majorum 
Valvaforum in dandis Equis fsT armis fuis Senioribus, Vide 

F«ud. Lib. I, Tit. i. Et Leges Lotogobard. Lib. 3. Tit. 8* 
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and is well known at this Day (tho' 
by feveral Names) in mod Countries. 

Feuds were afterwards ex tended j 
beyond the Life of the firft Vafial or 
feudal Tenant, to his Sons or ibme 
one of them, whom the Lord fhould 
name (i); but in fuch Cale the feu- 
dal Donation (k) was not extended 

beyond 

i 

(i) Sic progreffum ejt ut ad filios devenlret tn quern 
(fcilt,) ' Dominus hoc vellet beneficium confirmare. Feud. 
Lib. I. .Tit. I. ' ■' Proindeq; nceptum ut ad eos Va-^ 
falli fiUos quibus id bineficii feudi Dominus conceffijfet 
devenirety ^ pojimodum temporis tra£fu indu^um eft ut 
ad omnes Ve falli filios mafculos Inteftata feudi Succejfia 
aqualiter pertineret. Hanneton de jure feud. 139. Schilc. 
Cod. de nat. Succ. feudi. Cap. i. Se^ 5. 

(k) Though the Feudifts have generally confidered 
Feuds as mere Donations : Yet Mr. Somner (Treat, of 
*Gav. III.) fays, that the feudal GratAn refped of the 
incident Services, is improperlv called a Donation, being 
but feodalis dimiffioy /• e, a Demife in Fee : But ftill the 
Feudiits did properly enough call it a Donation, i/?, Be- 
caufe it was not originally fiippdfed to be made for any 
^ immediate or contracted ^ Equivalent ; and the Services 
were rather Confequents of the Rdation ariiing from the 
Feud or the generial feudal Policy, (ut fupra) than im- 
mediate Returns, in Confider^tion of the Feud or Benefit 
conferred by the Lord; and thus Grotius muft be under* 
flood, when he fays (in his Treatift de jure Belli i^ Pa^ 
cis Lib, 2. Cap, 12. SeSf, 5.) that in feudali contra^u rei 
feudalis concefjio beneficium eft^ Pq£lio autem militaris 
opera pro tutela efty^facio ut facias, 2dlyy Becaufe as 
the Lord had the free Choice of his Vaflal, and conferred 
the Feud on whom he pleafed, and the Services of the 
Feud were not (q much calculated for the particular Ad- 

vanuge^ 
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beyond the Words by any prefumcd 
Intent, but was taken ftriAly (1), in- 
Ibmuch, that if the Donation was to 
a Man and his Sons, all the Sons fuc- 
ceeded in Capita ; and if one of them 

, died, his Part did not defcend to his 
Children, or furvive .to his Brothers, 
but returned to the Lord (m): In Pro- 

' cefs of Time Grandchildren fucceed- 
ed to Soos, and Brothers to Brothers 
(n), if the Feud was antiquum aut 

B 3 paternum^ 

Vantage of the Lord, as for the Defence of the Commu- 
nity united under a feudal Policy i the Preference given* 
and Intereft moving from the Lord, was a Benefit con- 
ferred in fuch'a Manner, that in Refped to the Lord, 
It might very well be called a Donation : Et licet^ fays 
Crag, (de jure feud. 42.} Feuda aliter hodie Mmparentuf\ 
interveniente fapijjime pretioy aut alia re pro pretio^ 
Denominate tamen fit ab eo quod pravalet ' ■ Et 

,^uanquam pretig interveniente^ tamen juftum pretium 
nunquam numerajfe prafumitur^ ^ui fe fidelitatis ^ obfe^ 
quit vincuh alii ajiringit ; vinculum enim hoc obfequii pro 
parte pretii eft : Itaque feUdum liberam fsT gratuitiam dona^ 
tionem deftnimus ad illUd quod fieri debet attendontesy non ad 
' id quod in hoc eorrupto faculo apud degeneres homines in ufu 
frequenti videmus. jtflfefc 

(1) Feudum ox fua natura f/^Uffies quadam Dona* 
tionisy isf aquum eft ut omnes Donationes fint ftri&i ju^ 
ris, ne quis plus donajfo prafumatur^ quam in Donations 
ixprej/erit. Crag, de jure feud. 50. * 

(m) Crag« de jure feud. 21, 22. 

(n) Poftremo vero Lege a Conrado Imperatore promul^ 
fata (feud.tXib. ^, Ti^. i.\ ad Nepotes ox filiis ma/culis 
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paternum^ that is to fay* not newly 
purchafed, but came to the Brother, 
by Difcent from his Father : But if 
the Feud was what the Feudifts cal- 
led Novunty that is to .fey, newly 
purchafed or acquired by a Brother^ 
a Brother ihbuld not fiicceed to it; 
unlefs it was by Virtue of an expre& 
Provifion in the Conftitution of the 
Feud ( o). And at length not only 
Defcendants in the dired: Line fuc- 
ceeded in Jnfinitumy but Collaterals* 
alio without Regard to their Degree, 
provided they, were defcended from, 
and were of the Blood of the iirft 
Feudatary (p). 

Sir 

ho€ ipfum produSfum fuUn Haonet(»i. 6% jure feud. 1399 
140. ■ ' ' ■ Cum veto Conradus Romam proficifceretur peti" 
turn eji a fidelibus^ S^ui in ejus erant fervitioy ut Lege ab 
eo promulgator hoc etiam ad Nepotes ex filio' producere 
dignaretuff iff ut f rater fratri Jine legitimo Harede de^ 
funSto in Beneficio JMjad eorum patris fuity fuccedat. Feud. 
Lib. I. Tit. I, qjJHfib. 5. Tit. i. Spelm. PofthumoUS 
Treatife of Feuds 4. Urag. de jure feud. 2is ^2. 

(o) Feud, Lib. i. Tit, i, 8, 14, 20. Lib. 2. Tit. I2> 
90. ■■ 'Crag, de jure feud. 22, 163^ 242* 

(p) Tandem faSium eft ut Feuda non fokim ad De^ 
feendentes in perpetuum tranjirent^ fed etiam ut ad Col- 
JatcraUs, J^i ix trimo Fajallo dejc^ndebant, in Infini-' 



Law of Tenures, i ^ 

Sir Henry Spelman feys (q), That 
thefe fevcral Conditions of Feuds 
had their feveral Denominations, that 
is to fey, while they were precarious 
they were called Munera\ afterward? 
when they became temporary and iot 
Life, they were called Benejkta ; and 
that they were firft called Feuda when 
they began to be granted i» Perpe- 
tuity, and not befoite ; And agreeably 
to this, Mr. Semner lall? B^nefieiuifi 
Feudum\ elder Brother, and fiiys that 
Feudum was a Word not Icnowa untij 
about the Year I GOO (f), 

Fbud$ being thus eftabliflied, and 
all feudal PoileiHon being at this 
Time of military Obligation, and in 
the Hands of military Perfons, who, 
being und«r frequent Incapacktes to 
cultivate and manure their own Lands, 
found it necel&ry to commit ^rt of 

B 4 them 

turn cnainuaretttwr. Cng. de jure feud. 22* 50, 242, 243» 
'244* jreud. Lib. i. Tit. i. Schilt. deNat. Succeffion. Cap, 
I. Se£l. 8. Spelm. Pofthum. Treatife of Feuds 4, 5. 2Ia- 
Cus in ufus fe)td. 46. 

(q) Vide Spcliii. Poftbum, Treatife of Feuds 4, 6, 9. 

(f) Treatife of Gavelkind loa. VWc Schilt. de Nat, 
j^K, Cap. I, Se& 3, 
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th^m to fuch PcrfOns as, havjng no 
feudal PofTeffion of their owiji were 
glad to pofiefs them upoq any Terms ; 
To fuch Perfons therfforQ they gave 
fome fmall Proportions of their Lands, 
obliging them to fuch Returns of Ser-^ 
vice, Cornt Cattle or Money (u), as 
plight eaable them . to attend to the 
feudal putie^, withput » Interruption 
from Afiairs of ^ Jow^r Nature, and 
of mere private Concern : By means 
whereof the feudal Policy was con- 
fiderably extended* in regard that all 
Perfons accepting any Kind of Jnte-^ 
reft in a Feud, did no4 only impli- 
citly engage to dp nothii^ ,tp the 
Prejudice of it, but . wer^ tinder an 
expyefs or implied Fealty^ obliged tp 
^nfw^F the Aipulated Renders, and 
to promote the Peacp an.4 Welfare pf 
the feudal Society^ 

Thefe, and fuch like Interefts, 
being in this View eoniidered as 

Feuds 

(u) Vide Carg. dc jurs fei)d. 20* 65. Ix>yfea^ Trajtq 
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Feuds (w), the ancient feudal Sim-- 
plicity branched out into great Varie- 
ty, and gave Way to fo many Devi* 
CCS, that it became a neceflary Rule 
or Dired:ion of the Law of Feuds, 
that in the Confideration of a feud 
%^mr (x) Itmeftiturte eft infpiciendus^ 
#ad that fpr th$ Reafon exprefTed in a 

like 



(w) ^aliiercunqw datum fuerit (Feudgun) Jivi (B^ 
frgpriumy five ad Libellum^ Licet propriam fiudi natU" 
a^am 090 habfot^ jure tamen feudi anjehliur. Feud. Lib* 

^f Tit. 44, 48. Nee ohftat quod Feudum improprium non 
Jit Teudumj cenfetur tqmen jure feudu hine tgT Jlatuta 

de feudi 5 lopientiay efiam ad impropria fpeSfant. Stry. 

Exam. Jur. feud. Gap. 3. Q^ 2. ^odm materia feudatt 

iay qum ftatuuntut in rrtHite^ habenf locum in non Militi^ 

ts^ intelliguniur etiam pro^ quolibet fifh^iii Vafallo. Ravenna 

Id Cohfiietud. feud; 64. And according to Zafiusy Si Fa^ 
fallo feudum ita concedatm^ ^uod pfd ferviiiis annuam vini^ 
frumentiy pecuniis^ pmfimem pra/Jtare p^> ^ ^d alia fer- 

vitia non teneatur^ Ea convent io a feudo degenerate cujus 
-ffi Natura ut incertafint fervitia (zid^s & Militarta}*: 
'In aliis tamen feudutnremanet^ quia Obligationem fervi". 

'iiorum in aliud onur eommutare, non e/f contra fubflati^ 

tiam feudii"^-^ 

fiditem^ (sT D.ominl 

diari^ feudumque a Domino reeognofcere. ' Zafius in ufClS 

■feud. 117/121.^ " ^ 

(x) Tenor efipa^i& contra' commuium feudt naturam 
ac\ratiimem in"eontra£iu Interpofita. Hotoman de verk 

'%ttd« In verB. T«Jbi\ Feud., lib. 5t^'Tit> 2. Sed. 2.**— |^ 
Tenor eft qui dat Legem feudoy feT plerumque natifrdsm 
feudi mutatn Crag, de jur. feud. 50^ Zafius in ufus feud« 



'Nam feudi ftJf/ldntia eft^ Vafallum tffk 
ini' rebus ^ bonis y bimortivit^ non i^Sr 
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like Maxim of out Law, Modus legem 
dat Donathni. 

The Feudifts therefore in cffder to 
preierve the genuine Notion of a 
pure original Feup, and to digeft as 
lar as poffible, the various uSfw invent^ 
jcd Feuds, or Forms of donation, have 
drawn up feve»l Syftem^ (y) of Feups, 
which they principally divide into Feu^ 
4a propria vel reSjfa^ ^ Impropria vd 

D^^erantia {«)# 

Under 



(y) The &rA of them aris to be found at the £jq<I .of 

Ihe Corpus Juris Civilisy and arc fuppofcd to hav^been 

^^itten by Gmfr4us , Nigigr and O^^tm dt Qrt^ about 

Ae Year 1170. {or \1154. aGCQr4iag ^ Barhn^My TAoifs 

4M1 Puftudorf de jur. not. Lib: 4^ Cap. $. 84^.. 12) at 

the Command of dni Emperpr Fndirlck: Bat Crag. 

Jakes .them to Jbave beat only tumukuarii conferipti e^x 

'4$du0rJapUs Jhe Sciedis Ger^mll Jf Qf4rti retUiu^ 4i 

ati^ fitam ipjk coUtttis \ QberM emm (^ Qgrardus^ prpt^t 

.Jgutstgue fa€H fpecies ^uurrtnO^ ^oi^iM^uid de fo Jem' 

mmt^fcripto dedararmt: I^c Hri^m >4df^faria po^ ^orupt 

s^pccijffMm eiUquk J^ris fiudorum Sti^diffus in Liirai redegft 

Jb$f Dsle^etf fine Mefbodo. Vi^e Crag^'4e }«reieud. ^6j %:]• 

ai^nneton. de jui;. fead^ lib, i.-Q^ \ 

{z) Prima Feudorum Divifto eft in pteprium & i^-^ 
j^itiprium^ li kae ftdderi preee^uAi^ pfimo^i^ div^fio ejt^ 
jfi ^d rekfum (licet 0X0 refipe^u}, defaMd<nt^ (f ad eam-f^* 
jduamtur. Crag, |ie juf« feud* 51^ &Qf!. Tb»m. jur. feifid. 
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Under the Head of Feuda propria 
vel reffa^ they treat of the Nature 
and Qualities of a pure original Feud 
(a}, and under the Head of Feuda 
Impropria &^ Degenerantiay they 
treat of all limited or qualified Feuds^ 
any way deviating from (b) the Simr 
plfcity of an ersginal Feud : And tho* 
this Diviiion doth in Truth comprc* 
hend and ta]$:e in all Kinds of FfeuDS| 
yet the Feudifts have fubdivided 
them into feveral Species (c), fug* 
gefting by various Additions, the Dig- 
nity or Privileges of th^ I'^eud; its 
Continuance or Courfe of SuoceiIiQ% 

or 



recidituTi feU iMwroUa jua nbiqtte /aha mc 't$lla paitmi^ 
TiftriBa ritiniu Stay. E^nu jot. feud. Gap. 3* Q:, ^ 

(b) Feudum hnpro^riuht eft qu9d M frepria FiulK ng^ 
fUra recedit ex fa£fb ^ mviMionM irtntmtMtium. Strf^ 
Exam. jur. fead. Csip. 4. <2t <* ^P^^^it^ id Fntium 
liicitur quod a ndtturaU p0i ^alrtdte AeVmnU ^ jmd 
pn^D & TondiflortiBus vel Mfquris ftoMmtim eft alSga^ 
tum^ contraquejnnatas Feudi ^ualitaUs impropriatur* Cai§, 
ide Jur. feud. 5^. ZstfiuiinHiiRisfeJid. ii2» 113. 

(c) Feudum vil vh ^e^u wl aliqua tauja ^Mciemi ^ 
firmali in tnukas fpecies dividitur. Cowd." Irif. libw ti 
Tit. 2. SeA. 5, — 12. ^am diverfa Feud^rufn fit wih 
Suraj cottigi poUft ex eo quod a nonnuUis juris FeudaSe 
Doeioribus 1 10 Feudorum genera tnurmremwr^ Beufl. CaiBi 
ad Stry, Exam. jur. feudi 47* 
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or the Qualifications and Condition 
of the Feudatary, or his Manner of 
acquiring it, or otherwife cxprcfling 
Ibme Quality fuperadded to, or in- 
trenching upon the Purity and Sim- 
plicity of a* proper genuine Feud. In 
one or other of thefe Views, the 
^Reader will readily apprehend the 
moft iifual Divifions or Diftindlions 
of Feuds, as Feudum Nobile (d) W 
Jgnobile (e), Ligium (f) W mn Ligi" 

» 

(d) Nobile feudum voeant in jure quad a principle qui 
fuperiorem rton • agnojcit conceditidr ^ ' ■ ■ Cum dignitate 
6f jurifdi£tione. \ Crag, de jure feud. 56. Et quod 
^ojejforem fuum nobilitat^ vel eum qui prius eraty nobilem 
^ftendit^ Zafius in ufus feud« fol. 5. 

(e) Ignobile^ quod a minimis Vahaforibus vel etiam a 
fil^ p^ga.^ie ? ' . ^ in -feudum cmcedittfr. Zafius .\n' ufus 
iieud. fol. 5. ' I ^uod alias vocatur Feudum ^urgenfe, 
Stry. Exam. jur. feud. Cap. 3..Qi 3^* 37» So that iti 
'Truth (as Sir Henry Spelman hy^) Feudum ignobile no" 
ffili opponitury l^ proprie dicitur quod Ignobilibus (^ tiuf' 
tieif competii, nuUo Feudali privilegio erftatum ;>■ ^J^J 
jw f .»'Nos Soccagiuni dicimus ■■ Npnnulli Burgenfe vacant* 
Vide Spelnifm and Du Frefhe GloiT. ad verb. Feodum & 
JFeudurp. 

(0 ^^^ ^ Principe fuperiorem non agnofcente ,co»^ 
fertur^ Feudum Ligium dicitur. Crag, de jure feud.. 79. 
^uandp Vafallus Domino fideUtatem contra emnes' fint 
4xceptione promittit, Stry. Exam. jur. feud. Cap. ^. Q. 40, 
Et talis fidelltas ei tanttl^p debetUTj ^i fuperiorem non 
eignofcit. Crag, de jure feud, 57* Seld, Tit. of HgQOup 

S8. 39* 
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am (g), Francum (h) ^ non Francum^ 
Ueale ^ per/onale^ vel perpetuum ^ 
temporale (i), Ecclefiafticum (k) ^ ^2- 
ctilare (1), Antiquum feu Paternum (m) 
^ JNovum (n), Dividuum &^ Individ 

duum 

(g) j^i/d^/ ^^ tf/iV ;&i7/n ^ principe tinetur, feudum 
itdn Ligium (dicitur). Crag, de jure feud. 79. £/ /« ^«tf 
femper excipitur perfona primi Domini. Crag. ibid. 57. 
^uando Vafallus non IndiJIinSfi fed hoc vA illo excepto dd 
fidelitaiem Domino prafiandam fe obligat. Stry. Exam. Jur« 
feud. Cap. 3. Q^ 42. 

(b) ^od ab omni fervitio liberum efty cujus rara aut 

potius nulla in ipfo textu mentio fit^ frequem tamen apud 

'Dolores. Crag, de jure feud. 52. Stry. Exam, jure feud. 

Cap. 4. Q^ 30. Vide LoyJeau*s Account of the Uriginal of 

franc. Fiefe. Loyfeau Tratte des Seigmuriis foL 15. 

(i) Crag, de jure feud. 53. Zafius in uTus feud. 5. 

(k) Ecclefiafticum dicitur triplici refpe£fUj turn quod ai 
Ecclefia daiuTy turn quod ab ed^ recipitur, iff tertia quod 
datur iff recipiturs ClericOj Li^et non tanquam ab Ecclefia^ 
ZslCius In ufus feud. fol. 6.- 'Et quod in re Ecclefia 

conjiituitur. Stry. Exam. jur. feud. Cap. 3. Q^ 24. Vide 
Crag, de jure feud. fol. 55. • 

(U ^^d a fecularibus datur £sf recipitur. Zafius in 
ufus feud. fol. 6.' Et quodjin re feculari conjlhuiturm 

Stry. Exam. jur. feud. Cap. 3, (^25. 

(m) Paternum five antiquum feuduni id dicitur y in qu^ 
quis patriy avo aut alicui majorum Juccedit, Crag, de jur» 
feud. fol. 55. ^od jure fuccejfionis ad aliquem devolutum. 
(Stry. Exam. jur. feud. Cap. 3; Q^ 9. J ^icunque ex Supe-- 
rioribus id acquifivit. Feud. Lib. 2. Tit. 50. 

(n) ^od de novo acquifitum fuity & habet initium 

in perfitna Inveftitiy nee a Progenitorum fidccejjione pro^ 

venit. Zafius in ufus feud. fol. 6. Crag, de jure feud, foL 

, 55. Hanneton. de jure feud. ^0. Stry. Exam* jur. feud. 

JCap, 3. QiU. 
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4uum (o), Mafculinum (p) ftf FcBnil^ 
mum (q). Thefe Divifions or Di- 
ftindions of Feuds thus hinted^ need 
not be particularly coniidered ; be-** 
caufe I Ihall^ under the Heads of 
proper and improper^ have Opportu- 
nity to fuggeft fo much of the Na-* 
ture, and fuch of the Qualities, df 
Feuds in general, as will fufficiently 
evidence and explain the great Diffi^ 

. culties. 

As this Divifion is the Foundation of the Diftin&ion» 
and Differences taken in our Law, between Eflates by 
Difcent and by Purchafe, and I fhall have little Occafioh 
hereafter to confider it in this View; I (hall here give 
jthe Reader the feudal Notion of it in Zaftus his Words^ 
fviz, Fmdum Jive Jit antiquum Jive novum dum nihil aliud 
aecedaty a feudi reHi natnra mn recedit\ Licet S^uaiitates 
inter fefe differant^ quod nova dicuntur V paterna^ ^ quod 
etkerum in Juccejfione eji potentius^ quia ad agnatos pro^ 
ienditur^ akerum infirmius quod ad latera non 'porrigitur. 
Zafiu3 in ufus feud. fpl. I2^. In jure emm Defcendentet 
tantummodo fuccedunt in feudo novo^ itaque feudum nO' 
mum ad Collateraies. ex pmfe patris nunquam pertinehit^ • cum 
in feudo ant i quo e^am CoUdierales fuccedant. Crag, de jure 
fcyd. fol. 55. 

(o) Feudum DJviduum vel DivJJibile id dicitur qu»4 
in partes ctividi poteji, fef Individuum vel Indivijibik 
quod in partes divifionem non admittit* prag. de jure 
fegd. 58. J^ouchei defcript. Jur. temp, pars 2. Sed. 2t« 
Vide infra p. 

(p) ^^^ ^^ mafcuUs tantum tranfit^ ^od in feud§ 
regulare fjh Zafi s in ufus feud. ful. 6. 

(q) ^od vel a^fcemina- defcendit vel in auod foeminef 
Juccedufjt. Cnsg. de fu re feud. fol. 52. ^iiod ad fitminit 
-4xtenditur^ Zafius in ufus teud, fol« I2Q« 
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* 

<aildes, and the Reafon of our Engliflk 
TMures, 

Firft then, proper Feuds arc fuch, 
and fuch only, as are purely niilitary 
(r), and at this Time hereditary (f), 
and fuch as in all Refpeds preferve 
the Nature of an original Feud, that 
is to iay, fuch as are militia gratid 
generoufly given without Price (t) or 
Stipulation to Perfons duely qualifi-* 
«d for military Service, the requifite 
Renders or rather Obligations, as fe- 
cial Duties^ lefiilting from the Na^ 

ture 

(r) Vide fupm* 

(0 Though all Feuds were or^imltf precarious (ui 

fufra ) Et hariditarium effe (ftys ^irykius) hu 

fdSfi eji CsT contra natwram feudu Stry. Exam. jar. feu^ 

Cap. 4. Q^ 52. Yet now ftidi only as are perpetual, afe 

confidered as proper Feuds ; reHi sutem feudi natura 

hac ejlj quod ad*Haredes tranfitmum fit in Infimtum% 

^^afiiis in ufus feud. ii^. In jure Longtiardieo (^ Ala* 

manico proprium ac return illud /Feudum &ilicet) ta9i» 

turn diciiur^ quod fro arhiirio auferri nepistj fed iranf* 

^mttitur. Schilt. Com. ad Jus. feud. Alaman. p. 1 1« Vide 

^veud. Lib. I. Tit. i. & ibid, in Marg. num. 46, 47. Cn|g« 

de jure Feud. 469 53. & Spelm. Poftbum. Treatife of 

Feuds 5, 6. 

(t) Return feudum gratis coneedt debet. Hamieton. fie 
dc jur* feud. 20.—- — A Jiirrfi^ native (sf genuine pretium n$n 
admittiturj nee mercesy aut quid aliud nifi mtUtaris efe^ 
rh. Vide Crag, de Jure feud. fol. 429 499 125. Ex gratis 
tstgratuito Domini lenefieio Origintm fumpfii (leuduiu ioHeet 

irefiM0i)« Zafius ia ttfus feud, m. 



\ 
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tiire and Defign of a feudal Confe-^ 
deracy (u), being properly uncertain, 
(w) and emergent as the Occalions of 
War and Defence. 

It was the military nature of thefe 
Feuds, th^t firft rendered Women (i) 
and Monks (y) incapable of receiving 

or 

(u) Vide fupra p. jr.^C. 

(w) Feudorum ndtura eft^ ut Inceria fint fervitia. Za- 
fius in ufus feud. 1 14. ReSii feudi nature ejiy quod Va* 
fallus fidelitatis facr amenta ad Incerta fervitia ohfiringatur% 
Ibid. 112. Vide infra p. / 

(x) Natura ah omni feudo fceminas Jedudere videtur^ 
quaji ad ehfequia Domini qua vel in conjulendo vel in mi^ 
litando conftftunt^ quorum pracipue cauja Feuda con/ii" 
tuuntur^ Jmpares bf ineptas* Crag, de jure feud. 48, 50. 
Fasmina ab omni feudo tanquam inutilis Jive inbahilis 
fxcluditur'-^-'-^neque enim ad munera miiitaria pro quibus 
folis feuda dabantur^ earum opera Dominui uti potefi% 
Nee arma tra^are norunty quod proprium eft Vafallo- 
rum \ Neque in confilia Domini admitti Mulier poteft^ 
cum qua audit reticere nefciat* Ibidem. 236. Fcemina 
enim regulariier feudorum capaces non funty utpote ad 
fervitia inhabiles. Stry. Exam, jun feud. Cap. ,4. Q^ 4. 

Cap. 15* Qi 3- 

(y) ^i Clericus efficitur aut vofum Religionis ajfumii^ 
hoc ipfo feudum amittity Feud. Lib. 2. Tit. 26, ,30. Ea^ 
quod deftit effe Miles faculty qui fa^us eji Miles ChriJ/lp^ 
'^^"""^Nec heneficium pertinet ad eum qui non debet ger ere 
officium. Feud. Lib. 2. Tit. 21, 1 09. And the Law was 
rthe fame in jg'«^&«i' while Monkery prevailed herej but 
2Xi Englijhman profeffed abroad was always, and is now 
capable in Englandy (2 RolVs Ahr, 43.^ C. 
I Inft, 132.. h.) and this was the better Opinion . in 5ir 
Lawrenci Anderionh Cafe, debased 1% Dec, 1722. at 

SirjeanU 
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Cir fucceeding to Feuds of this Sort ; 
and it wis in Confequencc of the 
military Relation arifing between the 
Givers and Receivers of fuch Feuds, 
knd of the obvious Inducements to 
the . Superior or Lord, to confer fueh 
Feut> on thiS' or that particular Perfon, 
(which were; the military .Qualifica- 
tions and Ability, of the Ferfon) that 
ihc F^udatary / ck)uld not. alien the 
Feud.- without the' Cotifent of the 
LQrd(z^); aiid as he could not alien, 
fo neither could he exchange (a), 
pledge,; mortgage, .or otherwaie fub- 
jedt it to his Debts {b), :and by fuch, 

or 

SiYjedfits:Jhn ib Fleet 'JfrkU'wpOniti Appearfrom the Com*' 
iniffiQpers of the forfeited Eflates^ notwilliftMiding it appeared 
by his} own ConfefSocif thsLthchzd.be^n^-&nidiffineMovk 
fourteen Years ih Franca : [' 

(z) Vide Feud. Uh. i. Tit. 13, 21. Lib. 2i Titi 9, 34* 
3S) 44» 52) 55; Crag. d<& jure feud. foL'_339. L^^^^^^* 
Coll. legum antiqi intec LL« Longobardi Lib. 3. Tit. 34 
St6t^ 9.^ Zafius in ufus feud, fol. 68^ 69. 

(a) AUeriationis nomine ^mprehenditur permutatio. Crag* 
lie jure feud. y^/. 340. nee permutaHfeudum pajpt. Ibid* 
fol. 68> 69. 

{h). Feuda non ptffwa ullo pa^o alienari per Vafalktf^ 
nee in Utuhiy nea in ,parterH quocunque tituio Jive pigno-^. 
ris^ Venditionis^ Jive in Jkitma faiutemy feu ullo prot-^ 
/ui dijiraiiionis genere ^p— nei in folutum dari /<^«- 

C dum 
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or by any other Means put it into the 
: Hands of a Stranger. And as the 
Feudatary could not alien the f*EpD 
without the Confent of the Lord, fo 
neither could the Lord alien or trani^ 
fer his Seigniory or Superiority to an- 
.other, widiout tfee • Gonfent of his 
-Feudatary (c), for the Obligations of 
the Superior and Inferior being mu*- 
tual and reciprocal (d), the Feudatarjr 
was really altogether as much intereft- 
jcd in the Condufi: and Ability c^ the 
Lord, as the Lord was in the Quali'- 
fications and Ability of his Feudatary: 
An^ m^ theXqj(4 c^ould not alien, (q 

neither 

fiium fiat, Ji^muAi\ca^iN^i0 cfpignomre out U^foibf^arit 
mm pouji. Crsf.jde'^et&ud. £ol. ^3. Vide Feud.* Lib, 
2. Tit. 8, 55. Schilt. Cod. jur. Alaman. Cap. a6. fc Com* 
afiincjerp: 179; .t8S. . *: ' • '. c ; ' ^ 

, (c) Ix j^J^WL. Lege iefc^dh ^d^ D$minui^ fifi0 «i^ 
hmtau V^alit feuium t^inar^\ kon^p^tefi^ Feudi Ltl». a. 
Tit. 34. Sed. I, . ,E:t juit ftudali mn minus D^minut 
ftohiieitdr ,ah MU^natione Jiti Domimi dirt3i fim con- 
f^u fui F^faHif qt/jim VaJaUta ab ^Uemsiiqne feudr^ ^ 
utroque cafu pari poena & hie & ilU puniiur^ iBe aikifi^ 
^ dire^fi Dmimii hicy ifiiiiy. Crag, de juM feud. Ibh 
^9> a74^ '375^ Vide Feu4 i-ib, i. Tit. 22. Zafius in 
irfus feud, fol 44, 79, Strjr, M/wn* fit. f«ttd. Cap. 19^ 
Qj^ 16. 
(d) Vide fupra p. ^ ^ 
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neither could he exchange, mortgage 
orotherwife difpofe of his Seigniory, 
without the Confent of his Vaflal (e). 
Againi as the Vaflal or Fcudatary 
could not alien, fo neither could he 
devifc or difpoie of the FfeuD by Will 
(f), or by any Means (when Feuds 
were bcconie hereditary) prevent or 
vary the feudal Courfe of Succeffion, 
which in ail proper Feuds belonged 
to the Sons only (g), (cxclufive of 
Daughters) and to them equally (h)c 
Until by^ a . Conftitution of the '^m* 
igieiQv Frederick^ Hmorary Feuds bc- 

C 2 cafn€: 

» 

(e) Omnibus modis prohihmnSp tit nullus Senlcr de bensf 
Jieio fuorum Militum^ Cambium atit Pfecarium dut Lih§U 
iim Jive eorum .adfenfu facere prafumat. Conftitut* Conradi 
teud. Lib. 5. Tit. i. Lindenb. Coll. LL. antiq. inter LL« 
Longobard. Lib. 3. Tit. 8. Se£k.. 4. 
• (f) Cirti juris ejl^ neque Feuda Ujlamento reUnqui^ 
aut Haredi vera Tijiamento prajudicari poffiy ratio eji^ 
qu9d feudum non tarn a Vafallo tifiante quam a Domin9 
Legem capiat ■ Extranet Haredis Injlitutio ' ifi 

fuaji atienatin. Crag, de jure feud* fol. 131, 340. Nulla 
crdinatione defunct in feuda mariinti vel valente. Feu^* 
Lib. I. Tit. 8. Seft. i. . 

(g) Succedunt tetntum fillip Feud. Lib. r. Tit. 8. And 
Crag, reckons it among the Natttraiia ftudorum^ that maf- 
<uli tantum Haredes Juccedant. Crajg. de jure feud, fol* 
485 50. 

(b) Feud. Lib. x. Tit, §, &*iU. d^ nat, Su<;ceffi9i|. 
feud. p. ^. 
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came Indivifible (i), arid as fuch they, 
and in. Imitation of them military 
Feuds in moft Countries, began to 
defcend to the eldefl Son only (k). 

Secondlyi Under the Head of Im* 
proper Feuds, the feudal Writers con- 
iider every Feud (that is to fay) every 
Eftate, howfoever acquired or poflcffed 
upon Terms of Fealty^ that doth not 
in Point of Acquifition, Service, Ac* 
knovt^ledgment , Succeflion and the 
like, ftridly conform to the Defign 
and Nature of a proper military Feud j 
All Feuds therefore that are fold or 
bartered for any immediate or con- 
tra<5led Equivalent (1), qr that are 
granted free of all Service (m), or in 

Confideration 

(i), I>ucatm^ Marchia^ Comitattis de caiero nm divi* 
^datur, ' Feud. Lib. 2. Tit. 55. Seft- i. 

(k) Primavo feudali jure banc de Majoratu feu Seni^ 
§ratu obtinuij/e regularh^ ut regulariter Senior, fratrum 
Et Relijuos fr aires a faccejjione excluderet. Schilt. Coov* 
ad Cod. jur. Alaman. p. 317. 

(IJ Vide fupra p. 

(m] Such Fiudi though it feems to retain Kttle or 
nothing of the Nature of a> Feud^ is notwithftanding aii 
improper Feud^ Et cenjebitur jure feudi in omnibus^ 
prater quam in fefvitii praftatione^ nam iifdem caujis 
0c 4fli£fis atnittiiur^ figut aliet feuda ixcepto fervitio^ 

quod 



Law of Tenures. 33 

Confideration of one or more certain 
Services (n), (whether military or not 
military) or upon a Cens or Rent in 
Lieu of Service |>and all fuch Feuds, 
as are by exprefs Words, in their 
Creation or Conftitution, alienable, 
or allowed to defcend indifferently 
to Males or Females, are improper 
Feuds, and are feverally treated of 
by the Feudifls under the Heads of 

C 3 Feuda 



fuod m paSfo mn dihet. Feud* Lit^, 2* Tit. 23. Num. 
43. in Marg. 

Licit Frahcum Feudum ixprejfe ah omnibus fervitiis 
fit immun^f non tamen a maUficiisy qu4t- aut in faciend9 
cut in celando conjijiunty Vafalhim liberat ^ Hinc 

fit ut apud nos (fcilicet Scotos) non minus in franco feudo 
qttam in aliisy pcen^s feloniay purprefluray £5f * delifforum 
qtf^ his funt fimilia^ hcum habent : Non auUm JRecognt-' 
tio oh aiienationem majoris partisy cum hac Alienatio 
deli£lum cotijunSium non haheat. Crag, de jure feud. 52* 
Note however that, though this Power of aliening Aich 
Feud, may be agreeable to the Cuftoms of Scotland^ yeC 
according to Zajiiu Feudum francum inconfulto Domini 
alienari non poJftt\ ^ia fi delinqueret (Vafallus) puniri 
non pojjit^ cum ejfet ii facubas feuds aUenandi. Zauus ia 
ufus Feud. 123. 

(n) Feuda ad certa fervitia data^ ut Vafallus Domi* 
num comitetury euni expe^ety ferjuiatj (^ fimiles operd» 
traftety impropria Feuda dicuntur^ quia feudorum natures 
ejiy ut incerta Jint fervitia. Zafius in ufus feud. 114, 
Crag, de jure feud. 469 48. Feud. Lib. a« Tit. %U Se£L 7^ 
.Stry, £x9ni. ju^. feud. Cap^ 4. Q^ 219. 
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Feuda Emtitia {o\ Franca (p), CenfuO^ 
lic^ vel Emphiteutica (q), Aiicnabilia 
(r) ^ Fceminina (f ), &"€. 
\ It would be a wM|| and fruitlefj At- 
tempt to treat diftindly of tbc feveral 
Kinds of Feuds of this Nature ; cfpe- 
tially iince there are no two 8y items or 
Countries (t) that agree in all Points 
concerning them : So that I irmft re- 
fer fuch Perfons as are curiouJr, to 
thofe Authors who have already wrote 
of them, and fhall content myfelf 
to advertife the Rtfader of thefe five 
Things only concerning them, 

L That 



.. (o) 2;afiMs In ufus fbud. xi6, 117. Stry« Exam. jur« 
U\jlA* Cap. 4< Q:, 139 14*. • 

(p) Vide fuprap. 25, 32, 3^3* in Marg. 

(q) Feudum UnJuaU eji M .Vafalhs fradistm fui 
promijjione Jidei accipity ut hco fer%nU9rum cirium- an^ 
Cum vel pinfiontm ^uotannit praftat* \Stry« Exam, jut^ 
feu(i«.Cap« 4. Q^ 35. Scbtlt* Com. a^ Cod. jur. Akunan. 

^97* 39i» 39^- . . ... 

(r) Feudum alitnabtU ifis fU9d akcui hac rattone cmt 

(tditUTy ut VafaUus idem in quemcunque ulienere vsl 

Jransferr^ poffit^^ quod contra propristm Feuii naturam 

tfl,^ ,Suy. Exaoi. jur. feud. Cap. 4. Ql 53*. Za&us in ufm 

fcud.:i49. 

(f) Vide fupra p* 26, 28, 

(t) y^kf- ffudale a feipfo pro divirjitati kc9rmn f^ S^ 
ponum in ^uiiffs ufurpatur d^ffv^t* Ccag. de ym UyA^ 

W3- 
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I. That Fealty^ the effentlal feudal 7X«^jL- 
Bond, is fo neccflary to the vef y No- (t«ww% U^ 
tion of a Feud,- that it is a (fown-A<M^« 
right Contradidion to fuppofe the ^!^*p£^h;^ 
Aioft improper Feud to fdbnft with- "^^^^ 
OBt it (u) ; blit the othtr Obligations 
Of Properties of an original ^EXitt, rtiay 
be qualified, Or varied by the fenor 
or cxprefs Terms of the feudal t)o- 
nation. 

C 4 II. That 

• 

(u) f^iJelifas Hon felum vinculum iff feudi fed vera 
ejus ejfmiia^^ fine qua nullum Feudufh fubfi/tite p^jfiU <»• 
deo ut fideJiias ipfa ne paSfo qutdem remitti pojjitj aUoqui 
in allam contraJfus fptciem tranfitj nempe in qlhdium^ 
Crag, de jure feud. 45, 46, 47. Stry. Exam jur, feud. Cap. 
2. Qi 23. ' ' De omni feodo fidelitasprajlanda eji^ 
fisH fit mU^re^ five Freniunt^ five Eniphyieutltuni dut 
ad Libetium daiun». Crag. ibid. 2%ji ^jiia fihjii^t ti^ 
mittt nen poufi. 2^ftuff in ufut fead. I22» Agi'^abl)^ 
hereomo lti« Lord C^ke fay9/(i Inft. 129^ d.)T\Ax.U^ 
geantia efi vinculum fidei^ Ligeanfid $Ji Legis iJfhHiia. 
And Mr. Stldfn declares, that withdut the' Bond of Ho- 
mage or' Feiihy^ no PofTeffion (tho' it pstf ^tnt 6t 6(!her 
Satisfa&ioD, upon any Comra£t, eidicV cfttfTual, EmpM--^ 
teuticary or the like) cati be a Fead. Stld. Tttie ef tbndur 
fol. 27 3. And tterdbre the Book of Peikis ft'^i/^ (Lib. 
2. TtU ie^) that fiint quadam fenda ita datd^ ut pr^ 
his fideUtat nm fit pr^efiandaf itiuft bt nbdcrftddd De' 
juramenio fidelitatisy andf not of fealty id generalv ai ap- 
pears from the fame Book, Tit, 3, 76. and Crag, dejure^ 
fiud. 47, 
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II. That a Feud is always preAir 
med to be a proper Feud, unlefs it ap- 
pears ex verbis Invefiitura to be pther-i 

vwife (w). 

III. That improper Feuds are di- 
i|linguifh^d from proper Feuds by fucH 
Qualities only, as are varied or fu- 
peradded to the Feud by exprefs Pro- 
vifion pf the Parties, ^nd that they 
iq all ptjicr Refpe^s retain t}ie Nat 
ture of an original Feud (x). 

IV. That in the Confideration of 

, . > « . . • ' * 

improper Feuds, of which Sort moft 
Feuds are at this Day, not only the 
Terms contra<^ed, but the Cuftom of 

the 



(w) Ilhid fimper mintf Unenium qtiodfimper prmr, 
fiimatur feudum prop^ium^ ntfi mutatam effi ejus naiw 
r^m ix verbis Invejlitur^ conftet. Crag, de jure feud. 
52. Probari necejji eft^ Feuda ejfe non reiia^ cum in dubii 
feudum Jimplex & reSkim eJfe pn^fumatur. Zafius in ufus 
feud. 113,. Stry, Exam. jur. feud. Cap. 3. Q:.6. • . 

(x) Recepii juris efi quod Ucet feuda in aiiquibut eon^ 
ira naturam feudalem cor^edantur^ in reliq,uis Usmen vel 
Capitulis ^el pla^itis^ qua non funt aberaXa^ Feudum inreHa 
natura bf fimplici remanet. Zahus in ufus feud. 113.- , ■ 

Eotenus tantum d^enerantia dicuntur (Feuda) quatinus pa^f^: 
immutantur^ in reliquis feudi proprii naturam fer%m»^ 
Cfag;. dejur. feud. ^. ? ' 



Law of Tenures, 37 

the Country, where the Feud lies, ^ 
to be nicely obferved (yjt 

V. That Invefifture, that is to fay, 
the Solemnity, by which the Vaffid 
or feudal Tenant is induded or ad- 
mitted , to a FEm>, is altogether as 
neceflary to an improper y gs to a proper 
Feud (z). 

Having gone thus far into the Na* 
ture and Learning of Feuds, it may 
be expcdled from me before I clofe 
this Part of my Defign, that I fhould 
confider the feveral Obligations arifing 
between a feudal Lord and his Vaflal ot 
Tenant, in refpeA of this Policy, and 
of the feudal Relation between them : 
But as the feudal Writers are itery co- 
pious 



(y) Mo^ Reghnh non mhms daf Legtnk ftudd fuam 
ifmr* Crag, de jure feud. 50. ' Duplicittr confider 

raiur naiura fiudiy aliqua ift^ qua ex fcriptis conftat 
ufibus « ^adam qua ex morihuSy ufuve ctgufque 

frovinesat ohfervatis recepia e/i \Feuda enim quam mqxi^ 
me confuetudine amftare jape dixim^t^ ^^us in ufu$ feud, 

(z) Sciendum eft feudum fine Invefiitura nulla mda 
conftitut poffi. Feud. Lib. i. Tit. 25. Lib. 2. Tie. i, 2i 
Vide Crag, de jure feud, U^. %^ I)ieg. x. fp}, i^z^ 
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|»oiis tipoQ this Head (a), and few- of 
the feudal Obligations are^ as fucb^ 
of Force with us, I fh^li onfy take 
Notice of the Obligation relating td 
EviEifon and Aid, and of thofe^ 
merely becaufe our Laws of War^ 
ranty and Aid may be fappofed to 
depend upon them, 

« 

I. Therfeiidal Obligation tipon E- 
viEiion^ ut vel Feudum aliud tjufdtM 
Bortitatis re0ituai Domirtus vel aftima-* 
ttonem praftet (b)^ if confidered as a 
Penalty upon the Lord,; kfk refufing 
or nc^Ie^tingy^ when required (c), to 
jMTOte^ at defend bis Feudamry's 
Title ta ^xc Fbud or Pee^ niight be 
' alw^ipeafonabk; : Biit it is much to 
be queftioned, whether the Lord's 
Obligation to prote<9: or defend his, 
]?eudatAr]fy made him anciently liable 

uporf 

(a) Grs«^d»j((refead>1^6. 2i Dfeg'. ii. ^m«tm.i6 

Jitt. fe«riv£ifa)> l>Ca(h II, 12. Stiy. ix»«h jM. feuid. Ca'pr 
i8. Zafius in ufus feud. Cap. 7. 

^b; Vi*' Sft-y. Extoft.jur; flHid. GafV xjf. (^ aj. J«kd. 
lib- 2. Tit. 8^ 3f5»- 
(c; Vid« Fe«ik U\k it Titr 35.- 
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ttpdn En«^ion, (wkhont any Fraod 
Of Defed in him) to compen^te the 
Lofo of the Feud ; inafnitich as it can 
hardly be imagined that, while FevM 
were precarioiis and held at the Will 
of the Lord, or indeed that, while 
ihey were gencroufly given without 
Price or ftipulated Render, the Lord 
ifeotild be fubje£l to firch Lofs (d) ;. 
efpeeially fincc it is not unlikely, that 
the Lord's .OWigation upon Evidion, 
rather prevailed upon the Reafbn of 
coniraBed and improper Feuds, than 
Irom the Nature of a pure original 
Feub ; It fteming as to them highly 
«eafonable that, if a Price' was paid^ 
©I* an Equivalent of any Kind ftipu- 
lated or contraded, for, the Feuda- 
tary (hould have his Bargain, and that, 
if the FiUD was evii9red' as fhe FEtrrr 
er Propriety c£ another, the LonI 

{houli 

» • • • ' 

0'iffiMis^. w 0fimi^ a d^p0fimtH pfmiet^ mm Ji fnubaif 
#»r UtnA pmra dm$ikBit ^^c$dai^ vi» bcm ffi wnrrth^ 
tkunioHiy Inifuum i§im viiitreimt^ fui ix fim LihraiiuaM 
^id conceffirint^ ui in idUmantnr^ qmi mM haknty fii 
nin iarhtn altquid vil dolo^ vel arte fearing ft« ^!#U4| 
feu4um nd VfifallHm tranjeau Cr^§. dc jur, feu(J. 152, 
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(hould anfwer the Lofs, aqd make the 
Party Amends (e). And thoiigh none 
of the ancient Feudiftp make any fuch 
Piftin<9:ion \ biit all of them fuppofe 
the Lord's Obligation upon Evidion 
to have bpen general (f), yet they 
muft be undesrftood to fpeak of the 
Times in which they wrote, when tm" 
proper Feuds chiefly prevailed; nay> 
when almoft all Feuds were alienablq 
and Saleable as Matters ojf Merchan-^ 
dife, 

II, Aidi in the Senfe wherein it 
is under flood at this Day (in moft 
Places where thp feudal |L.aw prevails) 

to 

(t) Vide Crag. ibid. & fel; I4(. • 

(i) Fiudijia tamen cmnes Dominum fiudi Vafallo dw 
EviSiione teneri volunU Crag, ibid. 

Genera lifer verum eji in Feudis^ Dominos de EviSiio^ 
nihis teneri. Feud. Lib. :^. Tit. .So. Bi)t Glanvil makes 
the following Diftindion, viz. Si aUquis alicui donave- 
rit aliquod Tenementum pro fervitio (^ Homaglo fuo^ 
quod poftea alius verfus eum dirationaverit^ tenebitur 
fuidem Domintts tenementum id ei warrantizare^ vel com^ 
fetens Efcambium ei reddere. Secut efi tamen de eo^ qui d€ 
alio tenet feodum Juum ficut Hareditatem fuami (St unde- 
fecerit HomagiuMy quia licet terram iHam amittat*, nom ^ 
tenebitur ei Dominus ad Efcambium* Glanvil. Lib« 9, Cap« 
4. p. 70, 
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to ittiport an Obligation upon the feu- 
dal Tenant, to contribute to the pri- 
vate NeCeflities or Occaifiofls of thfe 
Lord, was not of dire<Sl feudal Obli- 
gation (g); inafmuch as the original 
feudal Aid feems to have been pure- 
ly military, binding the Feudatary 
merely to concur withj and to aflift 
his Superior or Lord in Defence of 
the V^nv of feudal Society (Wj; and 
if the genuine feudal Aid wats of this 
Nature only, it can hardly be made 
out, that the feVeral different Aidiy 
which have been exaded, and taken 
hj feudal Lords, for many Ages, in 
moft Parts of Europe (i), are to be in- 
ferred 

(%) ^^fi^^ *ft fi . Domiftus in perjuriufri inada^^ 
pita iari noH ifaliat fuod dare juranSiiraU if Vajalltii 
fum liberan pdffit fuam pecuniam dando & mh faciet^ 
an Bemficium amiitat ? Bi Rifponfum eft non, amitfere. 
Feud. Lib. 2. Tit. 26. Sed. 5." ■ . ■ Alere inopem De* 
minum aut eum Cuftodia feu Carcere liherare^ num Va^- 
falius c^giiur ? Hon cogitur^ nift jmiandi Vafallt caufa D(h 
rniims bona fua confumpferit^ vel nift maximum Jit Feu^ 
"dum^ vel nift de omnibus Vafallum invejiivity Verum id 
Utilius fuerit initio fiipulari. Ibid. Nam. 27. irt Marg. 
& Zafius in uAis ifeud. fol. 42, 43. But, the "ttxt maksi 
no fuch ex(re{:%ions or Diftin£tiona. 
' (hj Vide fupra p, 6, — icT. 

(\) Vide Du Frefne Gloff. ad verb. AuXiliufti. Confti-* 

tut« Sicul, U N^pgliUa* Lib. 3. Tit. 1^7 tf. Zafius in 

v(u» 



• 
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ferred from the Reafbn of Feuds, or 
that they do not altogether depend 
upon the Uiage or Cuftom of the fe- 
vcral Countries (k) where they are 
eftabii(hed ; ki that I /hall not coniir 
der them here as dire<9: feudal Con- 
lequences ; but (hall hereafter (I) 
confider them fo far onIy> as they 
conjcern us. \ 

Though thefe Notices relating to 
BviSfion and Aid may, with Regard 
to. my prcfent Defigo, fufiice con- 
cerning the particular Obligatiom 
^rifing between a feudal Lord and 
tis Vaflal j yet it muft be obfervedj 
that the feudal Qbligatioas in gene«> 
^^f how various ' foever they were, 

were 

. ••,■■....•. ... • • .. , ■• 

ftftuF^ud. 42, 43. Haqneton. de jure Feud. Lib. i. Cap» 
io. p...i|^lt 116. Stfj. Exam. jur. Feud. Cap. 18. Q; 34* 
&c. Crag, de jure Jkud. 213. Mad. Hift. (if the Exche- 

^uer396, 397. 

(k) StryiiuSf IpealuQg of the Vafial's C^Qtnbwtioo a4 
daUmdamfi^mt fm that hi jure feud«U bte vix /tmda- 
tum, /(J tx anfwttudm lec^rum id potiux d*ttrmiium' 
■dum. Stry. Exao^ Jui:. feud. Cap. 18. ^Q^ 38* And y«t 
,jdfd$i of all Kinds» may be uoderftood, tp/a|i within the 
Notion, of Ftakfy as it' is ejyilaiaed ia theBpok of Feudt» 
viz. ^/ Domitu fuo fidelltaUm jurats ifi« fa» in mtiiurm 
femper habere debet ^ incolume, tutum, keni/lmi HtiUtfoditf 

(^liiU. Feiid,tib.a. Tjii.^. 
(I)Iof»i). 
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^tfire equally infbrced and exaded 
from both 3 It following from the 
Nature, as wdl a« the Defign of the 
feudal Relation^ that the Duties of 
fuch Relation^ fhould on both Sides 
be punc3:uall3r and effedually anfwer-^ 
cdt Infomuch, that if the Vaflal on 
the one Hand refufed to do his Fealty 
(m), or failed to perform the Services 
of the Feud (n), or did by any Means 
attempt to defeat or weaken the 
Foundation of the Relation between 
him and his Lord, by denying (o), 

\ / aliening 

(m) 5/ Domsfius a Vafalh pitUrtt fidelitaUm ■ ' ■ ■ ■ 
iifc bgiiime .iMfV(^l«i ^m,'pr4ftfrd v^u^rU ia9(ffi$m i«- 
gratusfeudum amtttiu fpyd* Liji. %* Tit, p^ iQOp -'" 

(nj Nm- ^ alia Jffffi^ jaff/k i^iWfficii ^tff^nnii quim 

jfe idlpwp^4r^ p^o4 Mmfyium 4at^m fuerity bat firvim 

tium facer e recufaverit. Feud. Li^. ^./XMf ^« Zgiluf 

if) ufi^s ftvd\: 83. ' H«oil^(39i. .4e jure fi;u4 X'jil^. j. Cap* 
iO. p. 344. Cr^g. M >jujff}.li9fid,T3^5, . . v ' 

cpiditiAnem ^ aria fcmtw i^fciatHr^ i^, ^^ sjinmifia 
fiierit^ p.quodahn^gfivlt.. FiudMm ijufvs ^condition^my .i*^ 

po/tatitur ^ Vafallus f€^dm qMfid fiims. -aififgavitg 

amittiU ^ Ecttdi Life a. T?it. J.61 r ■>» > ,& f^^^t^ Do-- 

mm jidpir .JEiudi vH if us c^ifimf ^nv^utifs^ feninm 

J^em\ mgovtrit : J^« forU JP^iurn, qtfp4 9fi^im crtfl 
dia^at j^e\ antiquum^ Vtlt^^ijm quod ^Kat ,fm refhm: 
Fel amn^Wf rm ftudakm "Iffi' nfgfk^t^ tum im^iimi fw^' 

de jur. feud. 356. Hannet^n.. ids jui:f i^^ i%^^ jggt. f^ 
l^ 2. Tit 24* S^' 3f 
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klienii^ (p), difmembering or - im- 
pairing (q) the Feud 5 or in Truths 
if he did any Thing againft his Feal- 
ty in general (rj to- the Prejudice 
of his Lord^ the Lord might refume 
the Feud (f). The Lord again on 
the other Hand was bound pari poena 
to obferve and comply With . the 
Terms of Relation on his Part; info-*- 
much, that if he negle^ed to protect 
or defend his Feudatary, or did any 
Thing that was prejudicial to him^ or 
injurious to the feudal Hektion, he 
loft his Seigniory (t) or Intereft in the 

, . , . Feud J 

' (p) Vldefutnti. p. 2^ Zafius iit afusfeud. 79. %xxfi 
Exam. jur. ftud. Cap. 23* Q. "ig.- - . •• 

' (q) Si Vafailui ftudum diffipOverity aut /nJSgn! detri- 
tnento deteriut ficefity priikibitur. . Zs£as in ufttfe fe«d. 914 
Crag, de jure teiid. 362. • •'- 

(i^ Si •'catHra '■ ea qua' in ■■fidtHttte mmtHatUur, ftttrit 
(Vafallus) Beneficie careiiu' Tvai. Uh. i. Tit.. 97.. Vid* 
Feud, lil^., 4. Tit. 44^ Sc^. 12.& Lib. 5. Tit. 2. Zafius 
in ufus 'feud. 93,^90. 93. Hknfieton: dc jure feud. Lib. 3^ 
Cap. II, 12. Cfag^de jiifie-lfeud. Lib. 3; Dieg. 5, 6w 
JBtry. Exa;tn.jur. feud.. Cap; I3. 

(0 Vide Feud. Lib. 2. Tit. 24.. aid fin. &:Tit. 98. 

(t) Ex «mni-Ftlotiia (Exomni offtnfe. Zafnis in ufur 
feud. ^\, five deUCit. Crag, de jure feud. 374. Ex iifdtm 
iaujisi quid^s. ■ Stry. Exam.' jttr. feud. Cap* 23. Q. 50.) 
cua VafaUtts feiido privatur, bf Dominus preprietatt (direSi 
ftto Deminii) Zafius & Craf. ibid.) privttur. foud. Lib. %t 
Tit. 47. ft ibid. Tit. 26. ^eft. 5. 
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Feud ; and thus the Duties and Ad- 
vantages of^ their Relation, which 
were reciprocal and equal, were duly 
inforced at the Peril of their feveral 
Interefls. 



Note^^ That Felonia Vil PaUma (fm/i a fallindg. Strjp^ 
Exam. jur. feud. Cap. 23. Q^ 2. Du Frefne Glofl! ad vrrb* 
Felonia.) Eft culpa feu injuria (deli£fumvel pirfiJia* Zofius 
in ufus feud. fol. 8. Strv. ibid. Qt !•) pr^er quoMi pa^ 
/alius amttit feudunu Spelm. Gloill ad verba Fclooia Ik 
Fallonia. 



E> chap; 
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C tl A P. II. 

IT is difEcult to determine pTecifc'- 
ly the Time, when Feuds or Te- 
nures were firft brought into England^ 
ivome have thought that they were 
planted here long before the Conquefty 
others that they were introduced by 
William I. foon after ; the Authorities 
dti both Sides of this Queftion are 
numerous, and therefore, though, as 
mere Authorities, they can- have little 
Weight 5 yet I fball mention the prin- 
cipal Perfons who have differed on 
this Point, that the Reader may fee, 
that bare Authority ought to have 
little or no Injfluence on his Judg- 
mient of this Queftion, and that he 
may in this Cafe, without Vanity or 
Danger of Cenfure, lean unto his own 
Underftanding. 

... • N, 

The 
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Law of Tenures, j^^J 

The Lord Coke (a), the Judges 
of Ireland in the Cafe of Tenures 
(b), Mr, Selden (c), Nathaniel Ba- 

cott 



, (a) The Lord Coh laysj that the Tenure by Knight-^ 

Service- is of great Antiquity And that it drew to it 

Hfardy Marriage and Reltif^ in. the Time of King Al* 
fred. (i Inji^ 76* h^,) And in the Preface, to his 3 Ripk 
He fuppofes that the Redditioms Socharum bt Regis 5^r-* 
vitiunty faid in the Book of Domtfdayy a Confljtutient 
antiquerum Temporum^ to belong to the Church of /^r- 
(iftiTy within the Hundred of Ofwaldjhavi prove Svcagi 
Tenure^ and Knight- Service^ long before the Conqueft. 

(b) They fuppofe that the l^hani MajoreSy or ^ani 
Regis 2Jtiong the Saxons ^ were the King^s imniedtate 
.T^n^nts of Lands, which they, held by pcrfodal Service^ 
as of the King's Perfon by Grand Serjeanty^ or. Knight^ 
Service in Cnpite ; and that the Land • fo held, . was in 
thofe Times called Tbainland^ as Land holden in Sicagt 

was called Reveland — ^-— And that after fomt Years 

that followed the Coming of the Normans^ the Title of 
Thane grew out of Ufe, and. that of Bar$n and Barony 
fucceeded for Thane^ and Thainland ■ ■ ' ■ ■ ■ ■ Thejr 
therefore concluding Sir Hen. Spelman mlftaken, who in 
his GloiTary, Verho Feudum^ refers the Original of Feudt 
in England to the Norman Conqueft^ fay, that it is moft 
manifeft, that Capite Tenures^ Tenures by Krtight-Ser- 
vice. Tenures in Socage, f^c. were frequent in the Times 
of the Saxonsy but that indeed the Pofieffions of BiJhop$ 
and AffbotSy were iirft made fubje£t to Knight-Service in 
Capite by William the Cotiqueror, in the fourth Year of 
his Reign, &ff . See the Cafe of Tenures upon the Com*' 
miffion of defeSfive Titles ^ &c, 8°. printed at London^ 
1720. or the Subftance of the Cafe, za to this Point, in 
fiifliop Gibfon^s Preface to Spelman* s^ Treatife of Feuds^ 

(c) This Dignity^ ftys Mr. Selden^ fpeakJng of the 
Dignity of an Early was in fome Places in England^ both 

Da feudal 
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con (d), and others (e), are of Opi- 

nion^ 

feudal and bberitable, even from tlit'Age of the firfl 
Coming of the Saxons into Englandy which is commonly 
placed in 448 of our Saviour, though by exa£ter Caicu- 
htion it falls twenty Years fooner— — And that Ethel* 
redj Ealdorman of Merelandy had all that which was 
the Kingdom of Mercland to his own Ufe^ as an Earh- 
dom ^nd Fief given him in Marriage with Eibelfled,' by 
her Father King Alfred^ and to prove this, ekes Wil&am 
of Mabnefbury de Geft. Regum, Lib, 2* Cap* 4. London 
nium caput, Regni merciorum cuidam Prtmario Ethel" 
redo in Fidelitatem fuam cum Filia Etbelfleda eonceffit^ 
VideSeld. Tit. of Hon. 510, 511. He fays indeed, (ibid,) 
that AJferius and Fhrentins have it Servandum cemmenda' 
vit : And if he had gone on, he would have found that 
Witt, of Malmefiury himfelf, in the very next Line, calk 
it Cemmijiim^ and afterwaids Cap, 5. Cemmendatom^ 
which Words rather fuggeft a Tru^ than a Feud, Vide 
Malmf de Gejl, Regum inter Scripteres poft Bedam^foL 
44, 46, and Spebn, Pofthum. Treat, of Feuds 13. 

Mr. Selden likewife fuppofes the Names of Thtm 
and Vavafor in the Saxm Times to have been feudal^ 
and that as EarU King*s Thane^ and middle Thane fuc<- 
ceeded one the other in the Sa:^on Laws, ib Coufitf Ba^ 
rdUy and Vavafor are ufed as Interpreters of them in the 
French Laws of TVilliam I. and that the King's Thanes 
held of the King in chief by* Knight-Service, and were 
of the fame Kind with them, that were after the Nor* 
mans Honorary or Parliamentary Barons ^ (Tit, of Hon. 
513.) and he favs (ibid. 520.) that a Vavafor was in the 
moft ancient Times only a Tenant by Knight-Servicti 
that either held of a mefne Lord, and not immediately 
of the King, or at leaft of the King as of an Honour or 
Manor^ and not in Chief 

(d) Who thinkd that it is not clear from any Author of 
Credit, that the Normans changed the Tenures of Lands 
—And that none of them appeared to him to be of Nor-- 
man Onginal, altho' they received their Names according 
to that Diale£l. Bacon Hifi. of the Eng. Gov. 16 1. 

(t) Saltern fuppofes Conveyances by Feoffment and 
JLiviry to have been brfore the Conqueft^ and that 

thero 
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nion, that Tenures were not brought 
into England by the Conqueror, but 
that they were common among the 
Saxons. 

The Lord Hale (g), Crag (h\ 

Mr. 

there were Lords and Tgnants in the Days of Gerhoniam 
the Good, and that Fealty was fworn to the Prince in th^ 
Time of EUduruh which of Neceffity (fays he) were 
accompanied with Tenures, Services, Diftrefles and the 
Like. Vid£ Saltern de atttiquis Britan. Legthus^ Cap, %* 

Sir William Temple idLjSy that thofe Authors who will 
make the Conqueror to have broken or changed the 
Laws of England^ and introduced thofe of Normandy^ 
pretend the Duty of Efpuage^ with the Tenures of 
Knight-Service and Baronage j came over in this Reign; 
but that it needs no Proof that thof* with the other feu* 
dal Laws^ were all brought into Europe by the ancient 
Cothsy and "by them fettled in all the Provinces (which 
they conquered) of the Roman Empire, and among the 
Reft by the Saxons in England, as well as by the Franks 
in Gaul, and the Normans in Normandy, Temp. Introd* 
to the Hiji, of Eng. 171, 172. And the Author of theiWlfr*- 
ror feems to imagine that Tenures were ordained for the 
Defence of the Realm, by our old Kings before the Con^ 
quejl^ Vide Mir, Cap, i. Se^, 3- ^- i^* I2. 

(g) The Lord Hale mentions the Law touching Knight-' 
Service, as one of the Laws of William L which were de- 
(igned for the Eftablifhment of him in the Throne, and 
for the fecuring the Peace of the Kingdom. (Hijl, of the 
Com. Law 107.} and he endeavours ^o (hew (ibid, 123^ 
224.) That Tenures by Knight- Service, were introduced 
in the Time of William L with the Confent of Parlia* 
mentf 

(h) Anglos ^nte Conqueflum vix puto, (fays Crag,) hoc 
Jus (fcilicet Feudorum} recepiffe, rationes cur ita cre^ 
4am ha funt ' Scio ante Conqueflum multu apud 

An^hs t,ege$ ab Jnglo-Saxonum Regibus antf Conquer 

D3 Jlum 
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Mr. Somner (i), Sir Henry Spelman (k), 

and 

• 

Jium confcriptas . . ' . " ■ Ne vejiigium qui Jem "Juris fisH" 
dalii in eis fane refer itur^ nam licet vafallorum ini 
Dominos Ingraiitudo^ Jive Felonia exprejfe aliquo Jiatuta 
puniatur^ Poena tamen non eji JmiJJio Feudi^ ut in 
Jure Feudali^ fed tantum vel mul£fa pecuniar ia ft parva 
Jit Injuria^ vel Poena Capitis fi Maior^ qua Juris feur 

dalis Naturam non fapiunt Praierea ex ipfo Po-* 

lydoro, qui Anglorum Hijloriam confcripfit diligentiffimey 
conjiat manifejl^ Conquejiorem^ cum omnia Anglia pra-. 
dia jure Belli ad fe pertinere dicer et^ legem Agrariam 
iuliffe^ qua fe omnium Pojfeffionum Dominum declaravit 
(^od nihil aliud erat quam omnia pradig de eq tanquam 
J)omino teneri tffr.JI Vid. Crag, de jur. feufl. 29. 

(i) Before the Conqueft, fays Mr. Somner ^ if^cvfere not 
}n this Kingdom acquainted with what fince, an4 to t))is( 
pay we call Feoda^ Foreigners Feuda^ i. e. Fiefs or Fee^^ 
<5ither in* that general Senfe I inean, wherein they are 
(difcourfi^d of and handled abroad in the Book thence in- 
titled De Feudis^ at Home in that callec( Littleton* s Ten-- 
pares (Treat, of Gav. 100.) He proves this Affertion, (ihid^ 
100, 1 04.} and concludes, that to the Conqueror it is, that the 
Names ancl Cuftpm^ of our Englijh Fees^ or (as we now 
vulgarly call them) Tenures^ iuch' at leaft as are Military, 
owe their Introduction, 

(k) Jus Feodale (zys (Sir //. Stelman) Aaglis primus 
impofuit GuUelmus Conquejlor^ (Gloff. ad Mag. Chart, 
fol. 374.) and again, (ad verhun\ Feodum} Feodorum fer- 
pitutes in Britanniam nojiram primus invexit GuUelmus 
Senior Conquejior nuncupatus^ ^ui lege ea e Normannia 
introduffa Angliam iotam fuis diviftt Commilitibus : Ir^'- 
fiuit hoc ipfum Codex ejus Agirarius^ (QyO ■^<^«- 

du?n Jff Isormanniam jungit^ ac ft rei nova Notitia < 

Normannia dijquirenda ejfet And it being faid by 

the Judges of Ireland^ . in the above-nientioned Cafe of 
Tenures, that Sir H, Spelman^ thus referring thf Original 
c)f Feuds in England to the Norman Conqueft, was 
iniftaken j He wrote an elaborate Treatife of the Na- 
ture ahd Original of Feuds and Tenures in Support arid 
Confirmation of his Opinion, - This Treatife i$ publiflied 

by 
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and others again (I), are of Opinion 
* that Feuds were brought hither by the 
Conqueror^ and that they wiere in his 
Time firft eflabliflied among us. 

It would be tedious and hardly 
pertinent to my prefent Defign, di- 

D 4 ftinaiy 

by Btlhop Gibfon 1723. among the Pofthifmous Works of 
this Great Man. . 

(1) Mat. Paris, (Anno lo^?. fol 6.) fays, that Will. i. 

Commilitonihus Juis, qui Billo Hajlingenfi Regionem fi* 

€um fubjugaveranty terras Anglorutn tff PoJfeJJiones afr 

Jluentiori Manu contulit, illudque parum quod remanfe^ 

rat fub Jugo pofuit perpetua ferviiutis, . And again, (an^ 

no 1070^ fol, *j,) he f^ys, that this King Epifcopatu^ . 

quoq\ & jtbbattas omnes qua Bflronias tenebant, iff eate- 

nus ab omni fervitute feculari Libertatem babuerant, fub 

fervitiite fiatuit Militari^ irrotulans fingulos Epifcopatus 

CsT Abbatias pro voluntate fua quot Milites ftbi ^ fuccefjh" 

ribus fiiis Hojiilitatis Tempore ^voluit a ftngulis Exhiberi : 

Et Rotulos hujus Eccleftaftica fervitutis ponens in The^ 

faurisy multos virps Eceleftaflicos huic Conftitutioni pffji'^ 

ma relu£f(fntes ^ Regno fugavjt , 

Mr. Camden aflerts, that the Englijh were difpoflefTed 
of their Hereditary Eftates by *I^Villiam I. and the Lands 
9nd Farms divided among \\\s Soldiers, but with this Ke- 
ferve, that he fhould ftilj remain the dire£f Proprietor^ 
9Jid oblige them to do Homage to him and his Succeflbrs, 
that is, (fays he) that they fhojuld hold them in JP'ee, b\jt 
the ICing alone Chief Lord, and thpy feiidafarjf Lo^dh 
^nd in a^M^l Pofleilion. 

Dr. Hody fays, .that Baronies gnd fuch Tenure^t Mrere 
iirft brought into England by the Conqueror^ (Hift- of 
Convoc, 1 17 J ^ni PraSfon^ fp^afeing of the i2^^<7/f Servi' 
titan^ intimates as much in thefe Words, Secundum qu^d 
in Conqueftu fuit adinventum. Brai^. Lib. 2. Cap. i6« 
Se§. 7. Vid. DiJgd, Ofig, Jurid. 6. Wiljcins Leg. Anglo* 
Saxon, fo. 288, 289. Cottoni Pofthuma, 13, 141 3^6^ 
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ftinftly to examine and confider the 
Ground of thefe Opinions ; and * 
therefore I mufl refer the Reader to 
the Treatifes in which they are advan- 
ced, and leave him upon due Confi- 
deration to judge of them as he plea- 
fes: Taking only this Obfervation a- 
long with them, that it is very re- 
markable, That William I. about the 
twentieth Year of his Reign, juft when 
the General Survey of England, cal- 
led DomefdayBookt is fuppofed to 
have been iini{hed (m), and not till 
then, fummoned all the Great Men, 
and Landholders in the Kingdom to 

London 

(m) Jlnft Annum Gulielmi vicefimum^ Defcriptio bac 
tun eft ahfolutOy imrno in eo fa&a \ Teftis eft omni except* 
tiom longe ' Major voluminum eorum in qua referebatur^ 
Alterum ^ Minus quo feorfim cenjita funt EJfexioy Nor^ 
foUioy &r SuffoUia^ In hujus cala Literis Majufculisy 
nee ipfa Defcriptione recentioribus^ adjeifum eji. 

Anno Millbsimo Octog£Simo Sexto ab In- 

CARNATIONE DoMINI, VIGESIMO VERO ReGIS Wil- 
'XIELMI, FACTA EST ISTA DesCRIPTIO, NON SOLUM 
^PER HOS TRES CoMITATUS SED ETIAM per ALIOS. 

Seld. Pert, ad Eadmer, fol. 5. ■ The Lord Hale^ 

and Mr. Madox^ (foL 6. in Marg.) agree with Mr. Sel- 
ierC% Account of this Matter, and Tbo. Wikei^ and ^P^/— 
t$r Hemingford in their Chronicles (publifhed by 60/f,) 
fix this Survey accordingly, ad an. 1086. Vide Hale Hiji. 
gf the Com. L^Wy 109. Mad^ Hift* of thi Exchef^foh 6* 
in Marg. 
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London and Salisbury (n), to do their 
Homage^ and fwear their Fealty to 

him, 

(n) Ingulpbuf who lived at that Tiaie hyt^ ad an. 
1085. that die King revirjus in Angliam apud Lmid§^ 
nias Hominium fthi factrt CjT contra omnei Homtnet Fi^ 
delitaUm juran omnem Anglia incolam imptrans totam 
Terrain difcripfit. Ingul. Int. Script, pdl Bedam 908. 
■ Anry of Huntingdm^ (ibid, foL 370.) lays that 

JVilliilmus Rex fortis^ Anno Decimo nono Kegnifui^ cum 
de more tenuiffet Curiam fuam in Natali apud GUuceftre^ 
ad Pafcha apud Winceftre^ ad PenUcofien apud Lonio^ 
niamj Henricum filium fuum virilibus induit ^rmis. 
Deinde Accipions Hominium omnium terrariorum Anglic 
cujufcunque Feudi effint^ Juramentum etiam FideUtatii non 
dijiulit. " Brumion (int. Script. X.foL 979*) agirees with 
this Account of Huntingdon^ but fixes it, ad annum viceji'^ 
mum Regisy and Suppoies the Survey of England to have 
been made in the Year before. 

The TFaverly Annals, Mat^ Paris and Mat. Weftm^ 
agree almoft in termini s wfth Hen. of Huntingdon^ but 
fix this Homage ad An. 1084. The Saxon Chro- 

nicler fays, ad An. 1085* ^^c Anno Rex tenuit fuam Cu-* 
riam in Winceftre ad Pafcha^ atq\ ita Itinera injiituit^ 
ut ejfet ad Pentecojlen apud Weftminfter^ uU Armis mi'- 
litaribus honoravit filium fuum Henricum. Poftea fie 
Itinera difpofuit^ ut Pervenerit in Fefto Primitiarum ad 
Searebyrigy ubi ei Obyiam venerunt ejus Proceres bf 
omnes pradia tenentes^ quotquot ejfent nota meliorisj per 
totam Angliam hujus Firi fervi fuerunty omnefque ft 
illi fubdidere^ ejufque fa£fi funt VaffaUi'^ ac ei FideUtatis 
Juramenta prajiiterunt^ Je contra alios quofcunque iUi 
fidos futuros. Hoveden (int. Script, pojf Bedam a6o.) 
jid An. 1086. fays that fFillielmus Re^ fecit defcribt om^ 

nem Angliam Pofi bac in Hebdomada Pentecofles fi" 

Hum fuum Henricum apud Wejimonajieriumy ubi Curiam 
fuam tenuit J Armis Militaribus honoravit^ nee multo po/l 
Mandavit ut Archiepifcopij Epifcopiy Vc. Calendis Augujfti 
fibi ^ceurrerent Sarifkitie^ quo ^um veniffent Milites 

ilkrun^ 
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him, by doing whereof the Saxon 
Chronicler fuppofes that, at that Time, 
Proceres&^ omnes praedia tenentesfe illi 
fubdidere^ ejufque faSii funt Vafalli^ fo 
that we may reafonably fuppofe, 

Firftj That this general Homage and 
Fealty was done at this Time (nine- 
teen or twenty Years after the Accefli- 
on of William I.) in Gonfequence of 
fomething new, or elfe that Engage- 
ments fo important to the Mainte- 
nance and ^ Security of ^ new Efta'- 

bUfliment 



illorum fihi FidelttaUm yurare eoeglt. i» i - • Simeon 

Dunelm. (Int, Scrip, X. ^13.) agrees in termini s y/ith 
Hoveden* And the tFiaverly Annals again, ad An* io86. 
fays that An. Reg. If^ll*i ViceJimQ Rex tenuit Curiam 
fuam apud fVtHtoniam^ pojiea ad Kalendas Augufli fuit 
apud Salijburiamy i hi que venerunt coram eo Bar ones fui 
& omnes terrarii hujus Regni^ qui aiicujus pretii erant^ 
(ujufcunque Feodi fui£enty ^ omnes Homines fui effeSti 
fHnt\ £sf Juraverunt illi Fidelitatem Contra Omnes Ho» 
mines. 

It muft be obferved, that thoVfome of thefe Hiftorians 
inention only the Homage done at London^ others that at 
Saltjbury only, and none but the Waverly Annals expref* 
ly mention both j yet we may upon the Credit of thefe 
' 4nnals fuppofe, that thefe Hiftoriaps fpeak of tvfo feve- 
ral Homages done about the fame Time, foon after the 
JCing's Knighting his Son Henry : Befides that it is high- 
ly probable that the King received the Homage of fome 
at London^ and of others at Salijburyi It being very un- 
likely that the Landholders who lived in or about London^ 
^ where the King often was, Should come to Salijiury to 
do their Homage^ 
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blifLment; wpuld have been required 
Jong before ; and if fo, it is probable 
that Tenures were then new, inaf* 
rnuch as Hotnage and Fealty were, and 
ftill are, mere feudal Engagements, 
binding the Hqtnager to all the Du- 
ties and Obf^rvaijces of a Feudal Tc* 
nant (o). 

jzdly, 

(o) It appears not only from the feveral Hifiorian^ 
cited in the former Note ; but likewife from the Mirror^ 
226, 227. Brttton 174. h. Bra^. Lib, 2. Cap. 35. &i£t. 
8, 9. and Fleta Lib. 3. Cap. 16. Se^. 21. That Homafrg 
and Fealty^ (though treated by the Feudifts as Synony- 
piys) were reajly wjth us diftind, though concomitant 
Engagements ; for {though Fealty was incident and e^ 
fentiai to Homage or Tenure^ (1 Inft^ 6c. ^ fuprap. 35,^ 
and is now becopie Part of the Form of Aonmge itfelf; 
(Vld. ^tqf. de Homagio 17. Ed. 2. and Lit. S<[£f. 85.^ 
yet there was no doubt, anciently a confiderable Diffe- 
rence between them ; inafmucb as Hamagt was meerly 
^ Declaration of the Homoger^ Confent to become his 
jLord's Man, or military Tenant of fuch Lands or Tene* 
inents. {Jeo deveigne voftre home de tiel fief, Mirr. p* 206. 
and the fame Author, p. 304. reckons it one of the 
Abufes of the Common Law, de mettre pluis des paroles 
en Homages faire forfque tant^ Jeo deveignf voftr^ home del 
few que jeo claime fenir de vcus.) Homagium faT Domini* 
fim are theiiefore direflly oppofed to each other by Gtan- 
vily vi^. Mutua ■ debet ejfe Dominii bt Homagii 

fidelitatis Qonnexio^ Ita quod ^antum Homo debet Do^ 
piino fx H^ntagiq (i. e. by <;onfenting to become hia 
Tenant, or op Account of his Tepurej tantum illi d^ 
ftet Dominus ex JDoininioy (i. e. by becoming his Lord, 
pr on Account of his Seigniory) prater folam reverend 
fiam* Vid. Glanv. ijlrib. 9. Cap. 4. Fealty on the other 
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2dly, That as this general Homage 
and Fealty was done about the Time 
that Domefday-Book was iinifhed, and 
not before, we may fuppofe, that 
that Survey (p) was taken upon, or 
foon after, our Anceftors Confent to 
Te/iuresy in order to difcover the 
Quantity of every Man's Feey and to 
fix his Homage (q), this Suppofition 
is the more probable, becaufe it is 
not likely, that a Work of this Nature 
was undertaken without fome imme- 
diate 

Hand was a folemn Oath, confequential to Homage^ and 
fwom immediately after it, that the Homager would, as 
his Man or Ten^uit, ht faithful to his Lord. 

(p) TTie Nature of this Survey may be coUeded from 
Spebn. Gloffl ad verbum Domefdeu Seld. praf ad Eadme*' 
ruaij 3, 4. Gerv. dg Tilb. Dial, de fcacc^ Lib, i. Cap. i6» 
JnguL Hift. int.fcript. poji Bidamy 908, 909. 

(q) Becaufe anciently the Name and Quantity of the 
Fee, ^c, was fpecifiea in the Homage, as a^^pears from 
the Mirror^ Cap, 3. Seif, 36. ^Homagiy where it is 
(aid, that Homage eft fait en cejles par oils y Jeo deveigne 
vojire^ borne de tiel fief ijjintque tout F quantity foit mon^ 
fire li Efpecifie en certain (or as Britton 174. fays, «^ 
moment pat certeyne quantite tf par certeyns boundes) 
par ^oy Pfn*r fache eombien i^ quoy il doit garranter a 
fon Tenant \ fsT de combien H oblige fon Fief a la Gar^ 
rantie bf. que le tenant fache ^combien il devient fon home. 
And this probably was the ReafoH^ why almoft all the 
Hiilorians of thofe Times join the Account of this Sur^ 
veyy and of the Homage done about that Time together 
|n /uch a -Manner, that we muft needs think they took 
(hem to have immediate Relation one to the other. 
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diate Reafon, and no better Reafon 
can be affigned why it was underta- 
ken at this Time, or indeed why this 
Survey fhould have been taken at 
all (r). 

Taking it therefora at prefent for 
granted, that Fees or Tenures were 
firft eftablifhed in England in the 
Time of William I. (f), I fliall now 

proceed 

» 

(r) Ar Alfred had taken a eeneral Survey of the 
whole Kingdom, which was ingroSed and kept at Wiri-^ 
cbefter^ and extant in this King's Time, {Sa Sir H* 
Spelman's Lift of Mlfred, puhlijhed bf Hearne^ p. io8j 
115.) but this Survey feems to have been too general to 
anfwer the Purpofes of this Reign, and therefore a more 
particular Survey was taken. This Difference between 
the two Surveys is (without his Affigning any particular 
Reafon for it,) obferved by IngulphuSf who £iys that 
j^Ifredus — — — totam terram Angli^e per Comtafus^ 
Centurias & Deeurias defcrlpferat : But that in Domef^ 
day-Booky n$n ttintum totius terra ComitatuSy Centurim 
(^ Decuriay Sylvay Saltus ^ Vill^ univerfay fed in om^ 
ni Territorioy ^ot Carueata terra^ qmt Jugera li 
quot acray qua Pafcua &f PabideSy qua Tenementa bf 
qui Tenentes continebantur* Ingul. int. Script poft Bedam 
908. 

{() u e^ That they in his Time firft became a prin- 
cipal Branch of the national Policy, for it is not to be 
imagined, but that even in the Saxon Times^ particular 
Proprietors of large Tra£ts of Land, which they could 
not cultivate and manure themfelves, might let ibme 
Part of them to their Neighbours, under various Ac- 
knowledgments, JOt Returns of Service, not altogether 
unlike fome of the feudal Returns. Efpecially as our 

Saxoh 
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proceed to inquire and confider the 
Means by ^Vhich {q extraordinary an 
Alteration of the national Policy, with 
refpedb to Propriety^ was brought a- 
bout. In which Inquiry many Things 
will occur that may poflibly convince 
us, that this Alteration was made in 
the Time of this King. 

\ call the Eflablifhment of Tenures 
an extraordinary Alteration, not only 
becaufe it was fuch in many of its 
Confequences, but likewife btcaufe 
it originally and immediately defeat- 
ed all Suppofition or Poilibility of 
Propriety in any other Perfon than 
the King. Infomuch that it became 
a fundamental neceflary Maxim, 
Principle or Fidion of our Engli/h 
Law of Tenures i that the King is uni*- 
verfal Lord of his whole Territories, 
. and that no Man doth, or can pof- 
feis any Part thereof, or Lands there- 
in, 

Saxon Anceftors may be luppofed to have had fome 
Notion of fuch Returns ; they being a Colony or Branch 
of the ancient Goths^ who firft brought the Feudal Policy 
into Europe = — Upon this Suppofition the Wide Diffe- 
rence of Opinions, concerning the Antiquity of Feuds in 
England^ msiy be in fom^ M^lure acgpunted for. 
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111, but as either mediately or imme* 
diately derived from him (t). 

This Principle or Fid ion, howfo- 
ever underftood by Perfons of Capa* 
city, and in the Councils of this King,, 
appeared no doubt to others rather as 
the Language and Declaration of a 
Conqueror, than as the Subfiratum 
and Foundation of a new Policy not 
impofed, but nationally and freely 
adopted (u) : And it is certain that 
this Principle of lenures hath been of 
late fb far miftaken, that very learned 
Men, not confidering it as a Fidion» 
have thought that the firft Kings of this 
Realm had all the Lands of England in 
Demefhe, and that all private Poflefli- 
on was adlually derived from them (w) : 
But in this they feem to have too im- 
plicitly followed the Monkijh Hiftori- 
ans, who (being prejudiced or mifled 
poflibly by the large Pofleffions of a 

fudden 

(t) Ex Rathne FeudaU omnia Fiuda & Beneficia ak 
ei {Domino fcil't ligio) proficifcuntur IS ie eo UntntUr^ 
L Crag. De Jur. Feud, 223. Vide Spelman Treat, of Par- 
liaments, 57. ^ infr. p. 

(u) Vid. inf. p. 

('w) Vid. I Inf. 58. b. Speltn. Treiat. of Parliaments 57j 
58. and Lord Verulam of die Ufe of the Law 34^ 
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fudden acquired by the Normans to 
the Prejudice ©f the Engli/h) have 
roundly affirmed that William \. vio- 
lently difpoffefled the Englijh of all 
their Lahds, and that he difpofed of 
them upon arbitrary Terms of Tenure 
to fuch of his Followers, and in fuch 
Proportions as he thought fit (x) ; for, 
notwithftanding the many Monki/h Re- 
lations of this iSort, credited by later 
Writers of Learning and Note (y), we 

may 

(x) Mat. tPefiminfter (Lib. 2. f(?L I.) fays that Com- 
mUtonibus fuis Normannis qui in bello Haftingenji pa^ 
triam fecum fubjugaveranfy terras Anglorum bf poffijjio* 
$usy ipfis expUfis fucceffiviy manu diftribuit affiuenti^ (aT 
modicum illud quod ntnanferat^ fa£fus jam de Rege 7^- 
rannusy fub iugo detrujit perpitua fervitutis — — Mat. 
Paris (ad An. 1067. foL 5.^ afTerts the fame Thing in 
Terminis . - » Bromton (int. Script. X, 963, fay3 that 
JR.i» WiUielmus tnras Anglorum Magnatibus & Militibus^ 
ac aliis hominibus Francia &r Normannia qui fecum in 
Conquejlu fuo extiterant donavit — — Thorn fikewife (int. 
Script. X. 1787. fays ad An. 1067. that WiUiebnus di 
Rege fa£ius eft Tyrannus^ Expuljijque Regni Nobilibus^ 
Epifcopisy Comitibusj Abbatibus ^ Clericis multis^ qms 
longum ejfet Nominatim Exprimere^ eorum PoJfeJJiones ist 
pradia diatimfuis diftribuebat Normannis. 

(y) Sir H. Spelman upon the Authority of thefe Mon^ 
HJb Wrfters, (GhnT. ^^** Feodum) fays that Lege ea 
(feudorum fcil't) E Normannia tradu^a^ Angliam totam 
fuis diviftt Commilitibus' ■ And thus Selden (a Camb^ 
den in Norm. Epin. 1 3 J fays that Exclufis ab Hareditate 
avita Anglisj Algros & pradia militibus fuis Affignavit^ 

Ita tamen ut Dominum dinffum fiH refervmh ^¥^ 
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tnay, upon due Iticjuiry and Conuderi'* 
tion, be iatisfied, that f^illiafn I. did 
neither poUefs hi mfelf, nor as a Con- 
(jueror difpofe of all, or any -of the 
Lands of England i Nor did he arbi- 
trarily, and by his own Powei|f fubje^ 
the Eftates of th^ Ettglijb to a feudal 
Dependancc j fot, -■■" ■■■ 

I. Tbo' it is true that the Poflef- 
uons of the Normans were of a fud^ 
den very Great, iand that they receive* 
cd maft of thcni froiti the Hands of 
William I. yet it dbes not" fbllo<H^, 
that tftis ■ King tdcik all the Lands of 
England Gut df the Hands of their fe*- 
vera! Owners, claimiiig them as the 
Spoils of 'Waty dr as Parcel of a con-* 
quered Country ; but dn the contra** 
ry it appears pretty plain from the 
Hiftory of thofe Times, that the King 
either had, ,or pr«iended Title to the 

' quiumqiit" cMentelari Jun Jibi £ff fwceffhribui devincintp 
/. €, ut omnts in Feodo Jive Fide teneant^ fcjf nulli prater 
Regem ejfent vert Domini, fed pciius fiduciarli Vomini. 

' ^ Pffffefores. And the Lord Verulam aflerts, that the 
Conqueror get by Right of Cpnqueft all the Land of the 
Realm into his own Hands in Demefn, taking from every 
Man all Eftate, Tenure, Property and Liberty of the feme, 
except Religious and) Church Lands, and the Land in Kent. 
Veruh of the XJfe of the taw^ ^, 35, 

E ^ Crown 
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Crown, and that his Title, whether 
real or pretended, was eftablifh*d by the 
Defeat of Harold^ which amounted 
jto an unqueftionable Judgment in his 
Favour. He did not therefore treat 
his Pppofers as l^nemies, but as Trai- 
tors (z), agreeably to the known Laws 
of the Kingdom, whieh fubjeded 
3'i^it<?r8 not ohly to >Lofs of . Life, but 
xjf ,^11; tfieir Poffeflions (a) ; fp that this 
J^ing>, thus intitling himfelf to the 
Xands^or all fu<;h ai had, or did aftefr 
^irajedsroppoie him, might ^el| reward 
■^his Followers • in thci M^fifter^-fee did^ 
And thatthis muft have.been- the Cafe 
-appears from the l^ature of .:^e jPleas 
held.aftd determined at Pinepden (b), 
j3ind Shaf-nifurnic)j and- by niany Or 
•ther Evidences- of the Time- of this 

* 

.,.(z) VidoBacbn. Hift.of theEng. Gov. ^35.' - 

(a) Vjd. Leg. Alfredi Cap. 4. Leg. Canuti Cap. 54.. Saltern, 
'de AntiquisBritan. Legibus, Cap. 10. '-/. * 

(b) Tiis Plea is printed at large^in Mr. Sel^en*s, Notes 
ad Eadnierum 197, 200. Vid Lamb. Peramh. ,236, 237. 
Hale Htji* of the Com^ Law 96. . * , ' ' 

(c) This is to be found at large in Sir H, 'Spetman's Poft- 
hum, Treat, de Familia de Sha'rnburn^ fol, i ^o* Fid^ ffilkins* 

'- Le^, Anglo-Sax. 2S7. Hale Hift. of the Com. Law a<), Spelm. 
"Glojf. ad verb," brenches. Bacon Hijl. of the Eng. Gov. 
iSS. ^i}d Taylor Hij9. of -Gav.bSi 66.^ * 
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King), and of his . immediate SuoceP 
Ibrs (dy 

' II. As tVilliam T. did not claim, or 
podefs himfelf of the Lands of Eng' 
land as . the Spoils of Conqueft, . fb 
neither, did he tyrannically and arbi- 
trarily fiibjed them to a feudal De- 
pendance; but as the Feudal Law 
was at that Time the prevailing Law 
in Europe (e) and ". was then, fays 
" Sir Henry Spelman (f ), conceived 
*.* to be the mQft abfolute Law for 
fupportiog the Royal E(late, pre- 
ferving Umon,. confirming Peace, 
and fupprefilng Incendiaries and 
" Rebellions", William I. who had 
always goyprned by" this Policy, mighc 
probably, recommend it to our An- 
ceftors, as the mpft obyipus and rea-> 
dy Way to put them upon a Foot 
with their Neighbours, and to fecute 
the Nation agaihft any future At- 
^ ; ■ E 2 * temors 



<c 
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(d) Vid.Tayl. Hift.of Gav.67, 68. Madox Hift. of 
the Excheq. 75, 76. WilkinsLeg. Anglo- fax. 236* 

{^) Sir Hen. Spelman (Pojihum. Treatiff , of rarUaments 
57.} calfs it the Law of Nations, for (p^ fays he, I may 
term the Feudal Law then to be in. our Weftciu Orb, 

^f; Pofthiim. Treat, of Feuds Si 6. 
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tempts from thein (g), and might 
probably propofe Laws agreeable 
thereto, as fuch qua ad Utilitatem 
j^glorunty ^ ad Regni Pacem tuen-' 
dam Efficacijpma vtdebantur ; (h)' and 
it can be no Wonder that fuch of our 
Anceftors, as then composed the Com- 
mune ConciUum of the Nation, un- 
der the Senfe they then were of the 
Strength and Po'ogrefe of this Policy, 
fhould confent to its Eftablifhment, 
and readily concur in a Law effedu- 
ally penned for that Purpofe: We 
find accordingly, among the Laws of 
William L a Law enafting the I^eodal 
Law itfelf, not eo Nomine^ tut in Ef- 
ie(3: ; inafmuch as it requires from all 
Perfbns the fame Engagements to, 
and introduces the fame Dependance 

upon 

(g) flujttr ^ manners £ fees is di tenur. fount' d$uni touts 
Fs plus fount De Chivalry &r d grand Ser jaunty f^ qufx 
fees fuertnt perveus al itfes dnofi* Reabne. Britfbn Cap: 
66. p. 162. b. And the Lord Cokebcp^ (i Inf. 75. h,) 
that this Service {Servitium jcirt military) :v2is created 
and provided for the Defence of the Realnit 

(h) Propofitis . Legibus Jnglicanis ficundum triparti* 
tarn earum DiJiin£iionm^ hoc • e/t^ Marchenelage^ Dtn^^ 
{agu Wefifaxenelage^ quafdam reprebavit^ quafdam au* 
rtm ^tf^^bam^^ illU tranfmmnas N$uftria Leges^ ^a 

(ad 
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upon the King as Supreme Lordoi all 
the Lands in' Englandy as were fup- 
pofed to be due to a Supreme Lord by 
the Feudal Law : So ' that it clearly 
enadls the Foundation at leaft of all 
the Dedudions and GloiTes^ that are 
now treated as Part of that Law, The 
Law I mean is the LIL Law of 
William L (i) which runs thus (k), 
Statuimus ut omnes Liberi Ho- 
mines FOEDBRE fiT SACRAMENTO Af- 

E 3_ FIRMENT 

(ad utilitatem Anglorum LL« Will, i. Cap. 63.&J ad Regni 
Pacem iuendam\ EfficaciJJimiB videhantur^ adjmU Gervaf* 
de Tilb. Dial, de Scacc. Capl 16. 

(i) It muft be obferved concerning this Law, that tho* 
the Subftance of it is to be found in the printed Col- 
lection, we now have, of Edward the Confgffbr^s Laws 
(Cap' '35. Tiu Grevi) ; yet, if we confider the fubjeft 
Matter of the Law itfelf, and how juftly that Colledion 
is fufpei^ed, Vid. S§mn, Treat. #/" Gav. loi. Seld. Htft* 
of Tithes 224, 225. Hickefii Dijfert, Eptft. de Ling. vet. 
Septentrional, ufu <)^. ^ Brady Gen. Pref. to the Hiji. of 
England 30* we iball have little Rcafon to doubt that 
it was an original Law of Will \.\ oTpecIally fince.it is 
certain, that that CoUedlibn, whenfoever it was dravm 
up, {Vid. Hickefii Differt. Epifi. ibid. ^ Hoveden Int. 
Script, poft Bedam 606.) hath received many of the Al^ 
terations and Additions that were made in the Time of 
Will. L, agreeably to the LIIL Law pf that King, 
which commands that all I^erfons ihould have and ob* 
ferve ' th^ Laws of King Edufard, in omnibus reiutp 
J D AUCtlS HI ISy quas conflituimus ad utilitatem 
jinglorum. 

(k) In Mr. Selden's Notes ad Eadmeruntf fol. 190. and 
Lamb, de Prifcis Ang. Leg. 170, 
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FIRMENT (1), QOOD INTRA ET EXTRA 
DNIVERSUM ReGNUM AnGLIJB (QuOD 
OLIM VOCABATUR ReGNUM BrITANNI^ 

(m), Willielmo suo Domino (n) Fi- 
deles esse volunt, terras et Honores 

(o) ILLIUS FIDELITATE UBIQIJE (p) 8ER- 
VARE CUM^O, ET CONTRA INIMICOS ET 

Alienigenas defendsre (q). 

The Terms of this Law are abfo- 
lutely Feudal, and ate apt and proper 
to eftablifh that Polity with all its Con- 
Jeqliences; for Firil, It requires that all 
Owners of Land (t) flibuld exprefly 

engage 



(]) Statuimus ut omnis Liber Homo fide & facraaientp 
aflirmet. Hoveden^ Int. fcript, pojl^ Bedam 600. 

(m) Quod intra & extra Angliam. Ibid* 

(n) Willielmo Domino Rfgi fijo, ibid. ■ Willielmo 

Regi Domino fuo. fVilkins Leg^ Anghfax* 2318. 

(o) Honorem. Hoveden^ Ibid^ 

(p) Omni fidelitatc fua. Ibid. 

(q) Et contra inlmicos Defendere. Ibid^ 

(r) I have thus tranflated the Words Libiri Homines^ 
becaufe this Senfe agrees heft with the Tenor of the 
law : Ahd becaufe it is probabk, that at that Time np 
6ther Perfons were fo called, than thofe who are fr^ 
qiiently in Domefdaf-Book called Aloarii and Atodiariiy 
and had terram fropriam^ Land wherein no other Map 
bad any Intereft by Feodal Superiority pr Dopiinion, 
{Fidf Spebn. TrMt. cf Finds 18.) and that they were 

called 
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engage and (wear (f), that they would* 
become Vaffals or Tenants (t), and as 

fuch 

called Homines Liberty in Oppofitron to the Villains of 
thofe Timdi. Fid. Bacon Hiji. of the Eng, Gov. 56. Bra^ 
dy Introd. to the Hiji. of Engl. 221. and Sir IVm. Temple 
Introd. &ff. 65.) Thus according to Sir Henry Spelman^ 
(Glojf. ad verba Liber Homo) the Tides Liter Homo^ 
Libert Homines^ Libert &r Legates homines ad nobiles 
olitn fpeSfabant^ maxima enim vulgi pars aligua fervitU' 
tis fpecie coercebaittrf Jic ut fui effe maneipii non liceret. 
■And it is certain, that upon the Introduflion of 
Tenures, thefe Appellations or Titles were ufed to denote 
fuch Perfons as had the moft honourable and independent 
Eftates, and canfe neareft xo the Condition of thofe v.ho' 
were called Liberi homines ^Motq, (Vide Jirady .Qlojf. 
ad verba Libert Homines). Hence fome Time after the 
£ftablifhment of Tenures, the Freeholders even of pri- 
vate Lord^ were called Liberi Homines fuiy a5 in Magna 
Charta Reg. ^ohannis^ viz. Nos non concedemus de ceete^^ - 
y ro alicui '^od capiat auxilium de liberis , Ho/ninibus fuia 
^ !?/>?, ^c. and in BraSion^ (Lib. 2. Cap. 16. Seel. 8.) fuch 
Tenant of a private Lord is called Liber Homofuus. 

(f) Tliat Homage was the Fcedus (Paliance. Cujlum. de 
Norm. Cap. 13.) anfwering this Law, is probable from 
the moft ancient Form of it, yeo deveigne vojire home^ 
tfi-. (ut fup. p. 55.) which though pronounced by the Te» 
nant, equally oblige^ the Lord ; for Homage according, 
to Briton^ (^70.) He deux homes per leur Commun ajfent 
• ■ Bt ejl un lien de droit dount autant efl le Selgniour, 
ienu a fon home come lehome a fon Seigniour forfque folement 
en reverence.^ (Vide Fleta Lib. 3. Cap. 16. Seft. 8, 9.) 
And that the Oath of Allegiance (Loyaulte* Cujltim. de Norm* 
Cap. 13,) was the Sacramentum required by this Law, can 
hardly be doubted. 

(t) That this is the proper feudal Senfe of the Wor^ 
FideliSf appears from Hotoman^ [de verb, feudal, ad verb. 
Ft delis.) viz. Fi deles inter dum fpecialiter dicuntur iidem 
^i vajhlliy-^i frudo accepto in Patroni fide ^ Cliente- 
Id Junty vicij^mijue fuam ei cefti obfequit nomine fidem 

E 4^ ajlrixerunt 
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fuch be faithful (u), to IVilliam as theiy 
Lordy in Refped: of the Dominium 
upon the then known feudal Notion 
leiiding in a Feudal Lord. 

2dly, That' they would, inaConfe- 
quence of their becoming his Vaffals 
or Tenants, every ^yhe^e faithfully 
inaintain and defend his their Lord^% 
Territories and Title, as well as Per^ 
fon, and give him all ppflible Aid 
^nd Affiftance againft hi& Enemies, 
whether Foreign or Pomeftick (w)^ 

The 

^tflrixirunt ^ . And according to Sir Hen. Spel^an^ 
(GbiT. ad verb. Fidclis) FideUs dicuhtur ^i in alicujus 
ilientela funt tatiom Pradii — — ^i pradia tenent 
^od feudum dicitur^ ^c. And in this Senfe, the Word 
Fidelis is often ufed in the^ Book of Feud^. {Feud. Lib. 
.}. Tit. I, 5, 10. Lib. 2. Tit. 23, ^c.) And in the Dir 
T^ftion of feveral ancient Charters^ {F^tde Hearne*s Text. 
Roff. y Brady Glojf. ^d yerb. ^eudqtgrii ^ Fideies] a^ 
ivell as in this Law. * 

(u) The Word Fideles^ thus fubftantively and acjjec- 
tively rendered, diftui<ElIy anfwers the Foedus l^ Sacra' 
rnentum injo.ined by this Law. 

(w} Iii Confequence hereof, the LVIIIth Law of thii[ 
King requires, ^t omnes ComiteSj Barones & fervientes 
^. univerji Libert Homines totius regni . ■ ' teneant ft 
femper bene in armis. — — — Et quod Jint femper . prompt 
tiy ^ bene par at i ad fervitium fuum integrum'^ — * ' Exr 
plendum ^ peragenduniy cum fempix opus adfueritj yi- 
cundum quod de feodis dehent hf tcnementis fuis de jure. 
(fcilt* focdal') facere. (Vid. LL. Edov^di Cap. 35,) And 

th^ 



I. 
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The Manner of penning this Law 
is not lefs obfervable than the Terms 
of it ; for though it begins, as many 
other Laws of this King, with the 
Word Statuimus in the firft Perfon 
plural, according to the prefent Stile 
and Language of Kings (x), without 
exprefs Mention of the Commune 
Concilium ; yet wc cannot poffibly 
doubt its Concurrence ; Becaufe the 

King 

the LIXth Law commands, that rnnnn Libert Hdmi" 
pes totius regni ■ Jint fratres conjurati (Vid. LL^ 

Edovardi ibid.) ad Monarchiam fe* ad regnum ■ 

pro viribus i^ facultatibus contra inimicos pro pojfe fuo 
defendendum . ■ Et pacem (f dignitatem Corona 

- " ■ ' ■ Jntegram obfervandam. And the Statute 7 Edw. 
I. Cap, I. agreeably to theie l^aws^ feems to declare^ 
that the Prelates^ Earlsj J^arensj and Commonalty of 
the Realm are boui^d to aid the King as their Sovereign 
Lordy to defend Force of Armour and all other Force agsunft 
his Peace at all Seafons, when need (hall be. 

(x) Jt may poffibly be obje^d to thefe Laws of JVil" 
liam T., that they (in the feveral Editions we have of 
them from Mr. Selden^ Mr. f^ambard^ and Do£ior Wil* 
kins) run in the plural Sti)e ; whereas, if we believe Mr, 
MadoXf the Regal Stile was Jlngular unto the latter End 
of Henry IVs Time ; {Fid. Mad. Difert. Epiji. ad Dial, 
de Scacc. fo., 6.) and if we believe the Lord Coi^y (2 In/l 2, 
unto the Time of King yobn. But fupppfe the Kegal 
Stile, ufual in Writs, Charters, and the like, to have 
been Jingular.^ even in King John*% Time; yet thq 
Laws made before thiq Time, inafmuch as they were not 
ineer A^s of the King, might very well run in the plu* 
ral\ that they might, at the fanie Time that they de- 
clared the King^s Willji iptifl^atc the Concurrence of the 
fpmmiinf panciliumt 
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King hiinfelf, being as it feems but 
one of morey is mentiohed in the Bo- 
dy of the Law itfelf as a third Perfon 
fpoken of, ^vA as fuch plainly diftin- 
guifhed from the Many fpeaking in 
the beginning or ena<9:ing Part of the 
Law, vix, Statuimus ut omnes affir- 
ment quod Willielmo Domino suo 
Fideles ejfe volunt^ terras &' Honor es 

iLLius ubique fervare cum Eo In 

the* Language of the other Laws of 
this King, it. would have run, that 
omnes affirment quod Nobis fideles ejfs 
voiuntf terras &* honores Nostros ubi-- 
que fervare cum Nobis, ^c* fd that 
the particular Penning of this Law 
may be underftodd in a great Mea- 
fure to fpeak its Importance ; for that 
as it introduced a new Policy fubver- 
five of the Saxon Propriety, and did 
confequently affeft • the whole Nati- 
on in an extraordinary and unufual 
Manner ; it is penned as if the King 
was meerly paffive, the more clearly 
and fully to exprefe the Confent of 
the Commune Concilium to fo conii- 
. . , / derable 
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derable an Alteration : And that the 
particular Manner of penning this 
Law was not accidental, but expref- 
five and important, will ferther ap- 
pear, if the Reader doth but caft his 
Eye upon the other Laws df this King: 
For then he rriuft, fee that none other 
of them are worded in this Manner; 
and that the Manner of wording any- 
other of them doth not fo ftrongly 
imply the Concurrence of the Com-" 
fnune Concilitcm (y) ; and ferther, that 
even fuch of them as e^cpreily men- 
tion the Commune Concilium^ do not 
mention it as having any Regard or 
Relation to themfelves ; but with 
Reference meerly to this Law ; for 
the 55th and 58tK Laws (z) of 
this King, which are the only Laws 
that mention the Commune Conci- 
lium 

(y) For, befides that the King is mentioned, fn this 
particular Law only, as a third Perfony it is obfervablo 
that Roger Haviden (Int. ScrifUpeft Bedam 600, 601), 
in his Summary of thefe Laws, exhibits moft of them in 
the lingular Stile, and that yet he gives us this 5 2d L^iwin 
Ib^ Plural. 

' (%) I ihall here tranfcribe thefe Laws with their Titles* 
that tbe-Reader may more readily apprehend, and x"dge of 
what it above fuggefied. LV. 
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Hum (a), do not feem to mention it 
as concurring in thofe Laws, but 
with Reference meerly to this 52d^ 
or fome other Law, (if there was 

any 

LV. 
De clientelari feu Peudonim Jure & Ingenuorum Immu- 

nitate. 
Volumtts itiam ac firmiter fracipimus (f Cancedimus 
tU cmnes Libert Homines t$lim Monorchia ngni no^ri 
pradi^i babeant bf Uneant terras fuas & poffijjtones 
fuas bene & in Pace libere ah osnni Exa£fione injufla i^ 
ab omni TallagtOy Ita quod nibii ab eis exigatur vel Cw 
piatur^ nifi Servitium fuum Ltberum quod de "Jure 
nobis facire debent & facere tenentuTy (^ prout ftatutum 
eft eis^ fcf Hits a nobis Datum far concejfum Jure baredita^ 
rio in perpetuum per Commune Concilium totitts Regni noftri 
precdi&i. 

LVIII. 

De Qientum feu Vailallorum Praeftationibus* 
Statuimus etiam & firmiter fracipimus ut omnes Co' 
mites £5f Bar ones i^ Milites &f fervientes &f univerft Li^ 
hri Homines iotitu Regni noftri prtedi^i babeant & te-** 
neant fe femper bene in Armis ^ in Equis ut Decet &f 
Oportety far quod fint femper prompts faT bene parati ad 
fervitium fuum JtUegrum nobis explendum & peragendum 
cum femper Opus affuerit^ fecundum quod nobis de Feodis 
debent J ^ tenementis fuss d^ Jure facere^ ^ ftcut iUis Jiatia* 
mus per Commune Concilittm iotius Regni noftri prad* ii 
Hits dedimus faT Conceffimus in Feodo Jure Hareditario. Hoc 
Praceptum Noftrum neiesjit viohtum vHo Modo fuper foris-' 
fa^uram nojiram plenam* 

(a) The 56th Law hath indeed the Words Commune 
Concilium^ but in another Senfe, as appears by the Cpn- 
text, (viz,) Statuimus Ut omnes Civitates ■■ ^ 

Jingulis No£iibus Vigilentur faT cujlodiantttr ■ " ^ p rout^ 
Vicecomes faf AUermamsi faT Prappfiti{^ ceettri Ballivi t^ 
Miniftri noftri melius per Commune Cenciiium ad Utilitatetn 
tUgni previdebttnt. 
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any other (b), that is not now extant) 
introdudive of Tenures, 

Mr. 

I (b) Which feme may think probable on Account of the 
relative Words prcut Jiatutum eft iis, JsT UHs a noU$ datum 
& C9n€€ffum jure Handitarh in pirpettmm fir dm* 
mune Concilium m the 55th Law; and of like Words in 
the 58th L^w, viz. Sicut ittis [ftatmmut per Cgmmufte 
C9nctlium — -£ii ilUs dtdimus & conciffimus in Fiod0 

Zure hereditaria^ which may feem to refer to fome 
aw exprpfly dlablifliing hereditary Feuds, bfc. confer 
quently to fome. other than the 5 2d Law, which barely 
eftabliflies Feuds wil^out declaring their Continuance: 
But ftiU it feems to me much more likeiy, that the rer 
lative words in both thefe Laws refer to the 5 2d Law^ 
as the Bafb and Foundation of them, and that the Wordf 
Jure Hierediiario in both of them are merely declaratory 
of the Intent and Meaning of the 52d Law, which, tbo' 
it had no exprefs Words of Inheritance, could not mean 
by a mdre politic Subftitdtion of Tenure ^ in the roooi 
cf tbe Saxon Propriiiy^ to render all PodOTeffioh arbitrary 
and precarious, as original Feuds ; and yet our Ance* 
ftors might be too cautious lo rely upon the moft obvious 
Cooiequences, and therefore think fuch Declarations pro^ 
per: And I muft confefs that I cannot help thinking 
that the Words jure hareditario in both Laws would 
be^ idle and impertinent in any other than fuch de» 
daratory Senfe. It muft however be owned that Sir 
H^ Spelman and the Lord Haie^ in their Inquiries af- 
ter the Original of Tenures, take no Notice of the 5 2d 
Law, but that both of them treat this 58th Law as a 
fubftantive Inftitution. And Sir i/. Spelman fuppofes 
that the Words CouieJJimus in Feodo Jure hereditaria 
iti> that Law imply, that Feuds were not heretiitary be- 
fore that Grant. Fid. Spelm.^ Poft, Treat, of Feuds 45, 
axAH&li Hift. of tbe Cm. Law' 107.. 224. In anfwer to 
this, I fhall take Leave to obferve, that the Purview and 
Occafion of both thefe Laws were plainly confequential 

ig fome f^rmf r l^^i Jor the Kipg. in tb^ 5Sth Law» 

barely 
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Mr. SelJefti notwithftanding the Evi- 
dence of thefe Laws, which he himfelf 
hath given us at large in his Notes to 
EadmeruSy is yet of Opinion (c), that 
the Pofleffions of Bi/hops and Abbots 
only were made fubje<9: to 7enures in 
the fourth Year of fVilliam I. And 
that Tbatn-lands were even in the 
Saxon Times, fubjed to Knight- Ser-- 
p}ce{d)y as being included in the 
Saxon Expedition a Branch of the 7ri- 
noda NeceffitaSy or LandinSium (e), 
; to 



bardly declares that Omnu Libert Homines (that is to 
fay, all his Tenants) (hould hald their Lands bene.i^ in 

Pace^ free from all unjaft Exactions r— — -And that 

Kiothing -fliould be required ^ of them, but the Services 
due de Jure^ f . /. by the Feudal Law prMUt ftntutum efi 
eis^ which they had confented to, and eftablifhed ■ ■» 
After thb Declaration or Law in Favour of his Tenants^ 
the King, in the 58th Law, very properly requires, that 
his Tenants of all Degrees (hould on all Occafionsbe ready 
to* do the Services they pug^ht de "Jure facere^ ficut illisjiatur 
imus'psr Commune Concilium^ 1. e. that they ought to do 
by the Feudal Law Which was as above eftabhihed^r, &««- 
mune Concilium, '"■.,■ { 

♦ (c) Tit. of Hon, 578, — 58o, And of this Opinion were 
^e Judges of Jreland, in the. Caffr of Tenures . upon: the 
-Cpmrniffionof dcfeflivcTitlesj p. 199. 

• (d) Vid- Seld. Tit.. of Hon. 507, 508, 510, 511, 518, 
520. .*;/.# 

(e) Tiani Ux eji-^. — Vt tria facial pro terra fua^ Expe^ 
^ditionem^ ^ Bur^hbotam M Brugb^tam^ is^ de multif 

Terris 



-- . * 
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to which fuch Lands were liable in* 
tho/e Times; and a§ it could not be 
denied, but that the Lands of Bijhops 
and Abbots were in thofe Times fub- 
je6t to th^Tridona NeceJfitas-^% well 
as Thain-Lands ; he labours to prove 
that the Obligations of the Trinoda 
Necejjfitas were different, in refped of 
the one and of the other (f ) : But a$ 
Sir Hen, Spelman hath confuted this 
Opinion, by proving that the Expe- 
dition to which the Lands of Bijhops 
and Abbots^ , a$ well as Tkain-Lands^ 
\were fubjed, was one and the fame (g)i 
'<■' ■ and 



Ferris tnajus jLavdin^um 
Law touching a Thane is 



■ Thus^ in Englijhy . the 

»■ ,That in Refpe^^ of hi$' 

'Land9 he fhoijd do three Things^ f viz J Military Expedir 

liiah^ Repairing >of C<}/?/f^, and Mending of Bridges^ and 

.for more Laod^ to. do more Land Duties ^ ^Cp Spelm. 

'Treat, of Feuds 17. Mr. SeUen citii^ this Law, fays that 

the two laft of tbefe Duties, Ytws. Burghbota & Brngr 

iota) Sire tht fame that commonly occur ins the Saxm 

Refervations, by the ^ame cSArcis Pontifque Cotijlruc^ 

jhi ov Extru^io) and which with the Mher, {viz.) Exr 

vpedim) are together called, in iSor^ie* Charters . to the 

Ch\xt<;\ oi Cantepkwr^y Trinoda Neceffitas* Seld. T$t. if 

(f) Ibid. 577. 578. - ' . . ; 

(g) Spelm. Treit. o^ Feuds,' 22, 23, 43. 



« 3 
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and that the Expedition to which both 
were liable, was the military Policy of 
the Saxon Times (h), and very unlike 
the later Feudal Policy : I need only 
add, that fince it is highly probable, 
as well from what I havfe already 
oiffeVed concerning the Introdu6tioii 
of Tenures, as from the dircd: Au- 
thority of Sir Hen, Spelptan (i), that 

the 

(h) Sir H. Spilman cokicdves it to haire beeii a f un** 
damental Law or Cuftom of the Kingdom, (as ancient 
as the Kingdom itfell) whereby all -the Land qf thtf 
whole Kingdom was obliged Trinod^e Neajfitati of mi^ 
fitary Expedition^ and' Building and Repairing of Ca/ilei 
and Bridges ; and that all the Land of the Kingdom was 
wholly tied to thefe three Services^ appeareth^. as he fays, 
in the Council of Eanbanty where they are commanded 
to be yearly done* And by the Laws of Canutus^ where 
they are appointed tO'i>e done as Neceffity requiretb* 
And alfo by the X^w of King . Ethelred^ who about the 
thirtieth Tear of ,bid Rei^, ordained that every dgfat 
Hides or Plough-Lands^ through thd whole Kingdom, 
ttioxM find a Man witft a Crojlet and Helmet to the Na-- 
-val ExpeditWy and every three Hundred and ten Plough^ 
Lands^ ^n Ordinary Ship* For thefe Purpofes (fays he 
farther ) v^^s tht whole Land formerly divided either by 
jfl/red the Greaty bf fome otHftr precedent King, into 
^143600 Hides or Plou^-Lands, and according to this 
Divifion, were the Military and other Charges, of the 
Kingdom impofed and proportioned* Fid. Spelm. Treat, 
tf Feudsj 17, 18, tfc. 

(i) The old Saxon- MdXinet of dividing th^ King- 
dom by I£des^ and levying Soldiers according to the 

Hides 
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tlie Saxon Expeditio was fir ft abolifli- 
ed in the Time of William I , and 
that, the Feudal military Policy was. 
upon the Foot of Tenure fubftituted 
iigi the Place of it, and did then ori- 
ginally and totally focceed to it, we 
ha\re little Reaibn to fupppfe with* 
Mr, Seldeny that Tenures were then 
Ancient in Refpe£t of other than the 
Lands of Bijhops and Abbots^ and 
that the Lands of Bifhops and Abbots 
only were then made fubjedi to Te" 
nurey and we have, I think, the 
lefs Reafbn to incline to this Opini- 
on 5 becaule there is no particular 
Law to be foundi by which fuc|i 
Lands were iingly fubjedled ; and 
becaufe the 5 2d Law of William l,^ 
by which other Lands are fuppofed 
to have b^en fubje^led to Tenure, 
mjay very well be underftood to ex- 
tend to them. 



Hides grew now fin the Time of If^lUam I.) out of Ufej 
and initead thereof, the King's Wars were to be fupplied 
^f Knights Feus* S^dm. Treat, of Ftuds ^^. 

F Siippofing 
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Suppofing this a probable Account 
(for as fuch only I offer it) of the 
Introdudion and Eflabliihment of 
tenures \ it may feem ftrange that 
the mod ancient Hiflorians fbould. 
reprefent thenl as ilavifli and tyran- 
•nical (k), and that' our Aneeftors 
fhould fo foon grow" weary of them, 
as even in the Beginning of Henry I/s 
Reign, to defire an intire Reftitution 
of King EchoarcPs Laws, and in 
them the total Deftrudion of 7^ 
nure : But thefe Reprefentations, and 
thefe Defires will not appear fo 

Strange, 

(k) Mat. Paris {ad An. io68f, 10') 0. fol 6, ^.) repre-; 
fehte Tenure ut fervitus MiUtaris & Jugum perpetu^ 
ServitutiSf and calls the Law, by which the Ecclefiafticka 
were fubjefled to Tenure^ Conjihutio peJJtma.^-^Mat. Weji'^ 
minfter {l^ib. 2* foU !•) &ys, that the few Eftates in the 
Hands of the ^ngUJh^ pnUielmus faSius jam de Regi 
Tyramius fuh jugo detrufit perpetua fervituits. And 
the 5^x0/1, Chronicler {ad An, 1085O fuppofes that all 
the Landholders throughout England became, in Conf*- 
quence of their Homage or Tenure, hujus viri {fcsHcet 
Willielmi) fervi fsT Vajalli ■ from thefe and like 

Reprefentations probably the Words Vajfal and Vajfalage 
(which really imported nothing more odious than. HatM 
and Homtntum^ or than Tenens and Tenura) became odi* 
>ous, and are ufed by us as Terms of Slavery and Reproach^ 
•ven to this Day. * 
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Strange, if we confider that, though 
St may be true, that duf Anceftors 
did confent to the 5 6d Law of Wil- 
liam I., -which was (as is fuppofed) 
conceived in Terms apt and proper 
to introduce art abfolute feudal De- 
jendance, and Was probably penned 
yy. fome Norman Feudift to anfw^er 
that End-} yet- it is not likely that 
they, who were totally Strangers . to 
the Feudal Law, and were ignorant 
of the Extent ;and Confequeiices of 
it, fhould underiland this Law in that 
Latitude, it foon borrowed from fub- 
fequent Interpretations and Gloffes; 
or that they (hould mean more, than 
to oblige themfelves, in Refpedt of 
their Lands, to fubmit to William I., 
as their Lord or King, to maintain his 
Title, and defend his Territories, as 
vigoroufly and faithfully as if they 
had afttially received their Lands 
from him upon cxprefs Terms of 
Fealty: |But whatfoever their Meaiiing 
was, it is not to be wondered at, that 

F. 2. Norman 
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Nortnan Interpreters (1)) who not 
only knew the Extent and^ Import o£ 
the Terms of this Law^ taken in a 
feudal Senfe, but the Policy and ul- 
timate Dcfign of penning it in a 
Manner fo general and comprehen* 
five, fliould expound it conformably 
to the jVdr/w^;/ Reception, and No- 
tion of Feuds (m), fo as to introduce 

and 



(1) For fuch they probably, were, if we believe Ingut* 
fbusy who fays, that Comitatut Cff Barontas^ Epifcopatus 
fcf Pnelatias Utius terra fuis Normqnnii Rex (fciticet 
WilUeltnus) dijiribuit^ i^ vix aliquem Anglicum ad Horn-* 
ris Jiaium vel allcujus Dominii PrincipatUm afcendere 
permijiu (Ingulpbus ad An. 1066* Int« Script ^cA Be- 
dam got.) The Reafon whereof \s given by Eadmerus^ 
who fays, that Resi WUlielmus ' ■ Vfus ctque Leges 

quas patret Jut & ipji in Normannia habere folebant^ in 
Anglia fervare volensy de ' hujufmodi Perfonis Epifcopos^ 
Abbates^ ^ aU^s Principes per totam t err am inftituit^ de 
quibus Indignum judicaretur^ ft per omnia fuis Legibuf 
poflptfua omni alia cmfidtratione nan obedireni^ Et Ji 
ullui eorum pro quavis terreni Honoris pofentia^ caput 
contra eum levare avder^i fcientibus cun^is unde^ ^/» 
4id quid aJTumpii fuerint. £adm« fol. 6. 

(m) Feuds being inftituted by the Conqueror, the 
Norman Manner, fays Sir H, Spebnan, {Treat, of Feuds 
45.) was prefendy purfaed here in England^ as^ appear- 
eth in Domefday^ where it is faid, Habet — -^ in eodem 
Jeudo de W, comite Radulpho de Limes 50 earnest* terra 
Jicttt ft in Normanpia^ . joimng Normannia with Few* 
dunij to fhew us whence i^ came, and where wc 

4jbptM fte th9 Pattern off it* * ■ Thua far then it 

may 
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and cftablifh not only the Norman 
IVard/bipy but all the Feudal and Nor- 
man Fruits, and Dependancies of Fee or 
Tenure^ confidercd as a pofitive Feud, 
that is to fay, as an Eftate or Intere^ 
in the Lord's Lands derived from the 
mttv Bounty o£ the Lord ; in Refpeft 
whereof the Tenant was obliged to 
make as large Rettirns of Sfervice^nd 
Gratitude, as if fubfifted by fuch 
Bounty for the fole Ufe and Service 
of the Lord. Our Anceftors again^ 
who were not dired Beneficiaries^ but 
had barely coniented to a FtBion of 
Tenure as the mcer Subflratum of a 
new military Policy, tnuft needs look 
tipoaa foch Fnai^ or Confequences of 
Tenure^ as. arbitrary CooclufloQs ^om 
Principles that had not, as to them^ 
any Foundation . in Reaibn or*Fad:, 
and as in Truth they were ^fnc^ grie-*- 
Vous Impofitions i v and ye^ grievous 
as they were, they fell flibit of th^ 

F 3 Exadion? 

^^y be true, as., GrHlus ffp» ibat Jhg^ Mmmm^onum 

Zegibuf itiam nunc tjt^kMf^ -OtQU^ f^wXtfpiV^ \S^ 

tjoth, 64. ^ 
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Exa<Stions advanced upon Tenures in 
the Time of JVilliam II. Our Ance-» 
ftors therefore, harafled and wearied ^ 
with thp Extravagancies of this Reign, 
earneftly dcfire to get rid of them, 
and having tipon the Death of this 
King a favourable Opportunity., as 
they thought^ from the. Pretenfions - 
of ^enry I, to obtain the utmoft of 
their Hopes; they demand, and are 
proroifed the R^ftitution of King Edr 
'^ar^^ Laws, and upon this Conditi- 
on crown him (n) : The King, when 
'<:rowned, inftantly by his Charter {o) 
^boliflied all the evil Cuftoms with 
which the Kingdom was oppreiTed 
Li f. 1^^ (p)i defeated the great Grievances 

pf T^n^re relating to J^elief (q), Ward- 

M 

r 

Yn) Vid. Mat. Paris ad An. nop. tol. 55. & Wilk^ Ipt. 
LL. Anglo-Sai^. 3^99* . . 

(o) Which is to be found in Mat.^ Parisy fol. 55. and ij^ 
iamtar^ aijld Wilkins Itih L£, Hen, i* Cap, i. 

(p) Ofnms tnqias Con/ue^ines auibu^ Rectum At^ ^ 
glia injufti Opprinubatur indi 4Hf^^- ^\A^ Chart. Hen. 

^o) Siquit BarMum nuorum^ Gcmitum vel aliorum, 

fut di me tenent^ mortuus fuerit : Hares fuus non redi^ 

mit terrem fuam^ Jicut factehm tempore fratirh meiy (or as 

fccordiog to Mat. Parisy fieut facer^ cmf never at tempore 

— '* ^ * ' • ' ' fatrn^ 
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flu'p (r) ahd Marriage (f), and then 
reftored the Laws of King Edward 
in all Refpe<5ls, faving 7^««r^x, which 
he retairfed as Amendments made by 
his Father, with the Aflent of his Ba- 
rons (t). Our Anceftors, notwithftand- 
ing the Laws of Tenure were • retain- 
ed, and King Edward'& La\^s were 
not, as to them^ reftored, were yet 
fatisfied and eafy under this Charter ; 
and fo continued until the Reign of 

F4 King 

patris met) fed kglttma fff jufta nkvatione nUvalit iami 

fimiliter (f Homines Baronum me$rum legitima (st jufta 
nlivationi nUvabunt Urrasfuas d^ Dommsfuiu Ibid. 

(r) Et 7irr^ tf Liberorum tuft^s triu fi^i U9(§rfiv€ 
alius propinquorum qui juftus ijfi debits i^c* Ibid. 

(Q Siquis Baronum vd ^ aliorum Hominwfi mf^rum 

filiam fuam nuptum traden vohuritj fvu$ ff^orem^ Jh^ 
Neptim ftve tognatamy mtcum indi l^uatuf. Sed mque 
Ego 'aliquid di fuo pro bac licentiik agcipiam^ n^que ei do\ 

findam^ quin earn dft^ e^cepto fi iam jungere vilit inimir 
£0 meo. Et fi mortuo Barom vel alio Homine meo^ fiUa. 
Hares rtman ferity lUam dabo cottfilio B^ronnm miffrum cum 
ttrra fua^ k^c. Ibid. . ^ 

(t) Lagam Regis Edwards vobis reddo am iffif E^ 
mendationibus quibus earn pater meus Em^ndavit. Ibid, 
— — — Thcfe Aijicndments could bje no other Aan the 
tranfmarina Nesiftri^^ (i. e. Normanniet) iig$s qu4f ad 
Jtegni Pacem tuendam fffiqajftau^ videiatftur^ that is ta 
hjy no other dian the . Laws relating to military Te* 
iiures. Fid. Spebn. Treat, of Fmd^ 44 tf LI. W. U. 
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JeU . King John (u)> when the. old Grievaft- 

ces were revived and aggravated tp 
that Degree, that the Barons^ or. prin- 
cipal Tenants of the King,* confede- 
rate and refolve to get rid of them 
tw), and to x\aX. End deinand a Ck)n- 
^ rmatioii of the Charter of H^nry I. 
but th? King denying it, they, by Me-« 
naces and Force at Hand, urge their 
Pemaods, and at Length obt,ain from 
him a Charter (x), fomewhat fhort of 

the 

(u) For the Charter of Henry I. was confirmed by King 
Suphik,, aei by Henry II. vid. Wilkiris LL. AnihSox^ 
3iOj 318,- And no doubt by /iwAtfr^/ 1, lifccwife* 

(w) Although the Grievances relating to Tenure wer^ 

Jiot the oirfjr Grievai^ces of thofe Times, yet 95 they wc^^ 

firft redreflect) and ar6 the fubjed Matter of above onts 

' Third of King y§hn^s jCharter, they virere no doubt the moft 

COfifida'able^r . 

(it) The Whole of this Chatter being too big for on^ 
Inftrun^ent/' was divided (according to Mat. PHrh) into 
two Chartertfj whereof the latter is called the Charter of 
fee Forett, and are 1x)th extant in Mat, Paris^ fotlsSi 
•fc-u^^2> But Dr. H<^ (Hift?of Convex 282.) ftys, that 
in a very ancient Manufcript in the Lambeth Library, it 
is an coiitilined in one^ Charter, and differs yfiry much 
60m thit in Paris : And that in the 'Cotton library, zt^ 
at Sslifiury^ there are' two Originals of King JohH*% 
Chartcf^ V^Oh agree i«Hth the Lathbefh Copy, cbmpre- 
hetuttng b6th ' Chaj'ters ih one, as that does*- v I have 
feen and have a 'Copy of Ihat in ^tCottin Library, which h 
tiic iafme (a^ few Ut^al DiSerJSices only excepted) with that 
jprinted by Dr. fFilkinSy (Int. LL. Angb-Sax. 374^ 375.) 
from the Rfd Book of the Exchequ^er. 
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the Charter of Henry I. (y), and yet 
fiiller than that, we now have, oiE 
Henry III. (z): 

Having thus far pur fued the Inqui' 
ry propofed, and having I hope ia 
fpme Meafure ihewn, that Tenures, 
howibever grievous or odious they 
became in their Consequences, werQ - 
not impo/ed* but nationally and free- h' °^' 

ly. 7*'^- 

(y) That King John dtcl not abfolutely comply with the 
Barons iitft Demand of ttemyV hisCWter, apit>ears ffoni 
the mighty Difference! between that and thi$ Kinj^*^ Chit*» 
ter, as to the Articles relating to Wardihip> Marriage, {/r« 
ilrhicb, upon conipanng; the tw6 Charters, ^ill be t(A> aib« 
vious to efcape the Re;ader*s Obfervatiptu Befidcs that> it 
is probable from Mat. Paris his Account of the Manner 6? 
ebtauiii\g ICing Jihn^s Chatter, that tyfaen ai) abfplute Qdttj 
jirmation of Henry I. his Charter was not ^o be had, tb# 
Barons waved it, and drew up a Schedule of Laws am) 
Liberties they agreed by all Means to iniift upon, the Par* 
ticulars whereof were read to the King, and warmly denied ( 
And yH afterwards /upcm a Treaty between.»bim «nd thd 
Barons, the King {hy% Paris) tandeni cum in varia ft 
tra^ajffent \ ■ fine Djifficukatt granted &e Laws \^ 
Liberties; contained jn )iis Charter : So that tlaefe Laws a..^ 
Liberties thus granted, after a long ,an4 doubtful . Treaty^ 
f\nt' diffiQubaU or farter Scruple,, cannot be fuppofcd t^ 
have come \\p to thofe Demands which were before though^ 
fO unreiybnable, thi^t the iCing, fays the fame Autborji af* 
firmavit cum Sacramnto furibundusy fi^od mmquam tales UUt^ 
concediTit Libertates^ unae ipfe efficirHur fervus. Vid. &Ia^ 
Paris Z52-r-25S. , . { is. >s, k 

(2^) For feveral important;Ciauire^ ^F Kif^ J^rC^ Chai^ 
jre omitted in that pf Hinry |II^ ' 
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• # ' * 

\y confented to : I fliall now proceed 
to fliew, that Wardlhip^zxi^ Marriage^ 
Relief 't Aid and Efcheaty the Conco- 
' mitants (a) or Confequences of 7^- 
Tturey were not mere Norman Inventi- 
ons coined for us, but that they were 
cither properly Feudal, or were for 
the moft part entertained as fuch in 
Normandy^ before they were known 
or heard of in England, 

As for Wardfloif and Marriage^ 
though fome Authors Jiave thought 
that they were known in England be- 
fore the Coming of the Normans (b) ; 
others, that they were introduced long 
after, and not till the Reign of H^n- 



' (a) BraSfoH improperly calls tbem C$nc9mitantia S^^ 
pitia* Bradl. Lib. 2. Capl i6. Sod* 8.'* neque enim 

Warda fef rekvium Junt fervitioy fgd tantummodo ftrvi- 
iium Militare eoneomitaniur^ Itaaui melius bquirhnur H 
dkertmus tentndriam ejfe perfervttium Wardam ii ReUvi* 
iimy aut fervitium cum ff^arda.f^ ReUvio. Crag, dejur* 
Feud. 50; 

^ {b) fayhr infers from a Brttijb Law by him cited 
from a Manttfcript in his own Cuftody, Di Leg. HotveB 
B§nu that fFardfiips were ufed among the Britains be- 
fore the Norman Conquift. Tayl. Htft. of Gav. 103, 105, 
Vid.^ Mir. de. Jttft. i8. and the above-mentioned Cafe of 
Tenures 203* 
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ry III, (c); yet it is plain from the 
Charter of King John (d), from feve- 
ral Records in the* Time of Henry 
IL and Richard L (e), and fronj 
Glanvil (f), who wrote in the Time 
of Henry IL that they were before 
the Reign of Henry III. and it feems 
as clear from the Cuflumier of Nor^ 
tnandy (g), and the Opinions olF 
Mr* Ccimbden (h), and Sir Henry 



s 



> (c) Sif Henry Spebnan conceives tho Res^fon that many 
Authors did fuppofe this Partpf the Feudal Law to have been 
Introduced by Hinry Hi. was, becaufe the various Ufages, 
touching Wardfliip and Marriage, w^re not compofed into 
an uniform Law, until the Mag. Cbarta of Henry III. did 
^determine them, 1^4^ Sfelm^ Trfat. of reudsy 30, SeU^ 
Notes on Fort. 46. Sir Tbo^ SmUb 4i lUp* 4ng* ^65. 
Qrag. de Jur. Feud. 284, 301, 

fd) The Magna Cbarta of King John, declaring th^ 
thq Lord .(honld not have IVqrdJhip of the Body pr Land of 
*an Heir, anteqtmm Homagium ^us ceperit^ and afterwari^ 
directing whea^ an^ 111 vichat G)n4ition he ihoMld reftore the 
Xaod, i^c. unto him, plainly fuppofes (^optra^y to thie 
Chartef of Hemj LJ the Lord's^Titleto Wardjhip» 

(c) Vid, Mad, Hift.of' the Excheq. 221, 222. . 

• (f) 5/ con^a^ (fays Glanvil) eos (fciTt Haredes) efff 

Afinorejy tunc ipji Haredes tenentur e^e. fitb Cuftodu^ 

potftinorum Juorum^ donee pl^n^nji habuerint aiatem^ fi 

*fuerint Haredes de Fe^do MiStari. Ql^nv. Lib* 7. C^p. 

9. 

(g) Cap. 33.,PeGard D'orphelins, foL ^3. 
^ (h^ By an old Cuftbm, fays Mr. C^unden^ derived 
^m Hormancfyy ind* hot (as Tome vrite) inftJtuted by 

' * ' Henr^ 
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Spelman (i), that they were of Nor- 
man Origina], and came from Nor"- 
mandy as a Branch of the Law of 
Feods or Tenures i Though they were 
in Truth at that Time a new Servif 
tude peculiar to Normandy (k), 'and 
altogether unknown (iays Sir Henry 
Spelman) ( 1 ) to other Countrieis 
that were governed by the Feudal 
X<aw. 

Hotoman therefore {peaking of the 
Scotch War dJhipSi calls i^txn acerbiora 

Relevia 



I 



'tlinry the TMrd, when an/ one dies holding Lands of 
the King mCapste by Knight- Service^ both the Heir, 
imd the whole Eftate with tte Heveoues of it are in PTard 
io the ICing, tiH ht hns coinplekted the age of one and twcti* 

\ and then be may fue out his Livtry, Camb^ Introd. i§ 

hBf it. iSy: 

(i) SpeL Tteat. of Feuds 29, & Gloff 'ad * Verbum 
Warda. . ' 

(k)) Appixf'jui cejle Couflume^par ta quelle le Roy a la 
^^de* dts OffhiUm renans Fiefs nohles de luy eJIJpeciaU tn 
iformandii^ cf eji vray femblabU avoir efte tntr^duite (if 
fwiii en Angletem^ depuis que les Dues de Nermandie en 
W ifte Roys. ' f^ray e/t qu*en ptujieurs autres lieux de^ Ff:anci^ 
)mre les Gens nobles le bail (qui vaut autanty a dire come 
Igarde) des mheurs viekt a pere (Sf mere Of autres afyndans^ 
Vc0 Vid. Terrien/ Cdmment. du Droit, Civil de Duche de 
l^ormandie, foL X87. 

(1) Treat, of Feuds 46. Vid. Stry. Exam. Jtin feud. Cap. 
t* Qt i5» 2i» 22. Schiltf C94f i^r. alaman. €|ap« 55^ 
'^^. Com. 273, 296' ... ^7^ 
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tielevia (m), not knQwing any other 
Title in the Feudal Law, that could 
comprehehd or countenance them ; 
and yet they do not feem to have 
obtained either here, or in Norman' 
dy without fome Reafon ; for altho* 
it is certain that Ward/hip could be 
no Part of the Law of Feuds, while 
they w<;re Arbitrary, Temporary, or 
for Life only ; yet whep they became 
Hereditary, and did conlequently of- 
ten defcend upon Infants, who by 
iReafbn of their Age, could neither 
perform nor engage for Gq) the Ser* 
vices of the FEtJD : And y^ on Ac- 
count of their Impotence flood clear 
of the Feudal Forfeiture for Defed of 

» 

Service 



(«n) AeerhUta Rileifia ilia fuM (fays HoiomAn) quihui 
€caU vfterum Rigum infikutis elim uUhantury nam 
€um ai una nge feuda omnia Reeognofcerenty Pafatb 
Jklpriuoy pradiorum fruShis omnis ufque dum Filins tmu^ 
'U Wifimum impUffit Annum^ Rigibus Rifeifii caufa tribui^ 
itmt^ Werdis auttm vocans^ TAat* de yerb« Feud^ ad vertr* 
JLelevium. 

(ti) Biquis d$ctfferit filio impubin nti^Oy Fidflitatim nn 
iffe, mf alim prs^ ik^fauu c^tur. . F^ud* Lib; i. Tit 2^4 
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Service (o), Wardjbip of the Landy 
that is to fay, the Cuflody of the 
Feud itfelf was committed to, or ra- 
ther retained by the Lord, that he 
might out of the IfTues and Profits 
thereof, provide a fit Perfon (p) to 

fupply 

r 

{o) Non eft atiA juftior caufa Benf/tcii auferendi quafH 
Ji idf propter quod Bineficium datum fuerit, hoc fervitiuih 
facen ncufaverit'^^-^Aliud eft fi fort4 ideo non fervierif quia 
Hon potuerit^ tunc £ntm Feudum non atnittet* Feud, Lib« %• 
Tit. 24. Se^. 2. Vid. Hanneton. de Jur. Feud. Lib. 3. 
Cap. II. p. 337, 338. . . 

An Infaht's Service howevef wa$ according to the Book 
of Feudr to be done by fome Body, though the Text doth 
not fay who ihall appoint the Perfon, but only fa\'S, that 
Alius pto eofaciim fervitium admittitur. Feud. Lib. 2» 

Tit, 26. Sea. 5.-- Thb Omiffion in tht feudal Text^ 

leaving Room for- Difpute between the Supreme and other 
Lords, about the Nomination of the Perfon who fhould dd 
the Infant's Service, might poffibly give Occafion for the 
Declaration int, Ajjif. Henry IL viz. Si Hitres de tali at ate 
jion fit quod armis uti pojjit lUe eum qui habebit in 

Cuftodia Inveniet n Hominem qui Armis uti poJJit in 

fervitio Domini Regis^ i^c. Wilkins Leg. Anglo-fax. 333* 

(p) Cum ad Infantem Feudum devolveretur qui ex Im^ 
potentia debitum Domino fervitium praftari hon valuii^ 
injujium vifum ejt ut is Feodum amitteret ; fed nee illud 
jujium ut quod p^Hum -erat fervitium^ Dominus non 
gauderet. ^amobrem Majores noftri aquum duxere^ 
Feodum interim Domino reddi^ Ut' donee Faffallus ttd 
Arma Virilia potent ejfet^ ipfe fuum fervitium cura- 
\et pratftari. Spel'm. Gloff. ad Vetbum Werda. Crag, de 
Jur., feud. 284. . » And' the Boot of old Tenures gives 
a double Reafon for War4/bip^ (viz.) que U Seigmur tk 

perdra 
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fupply the Infant- Heir*s Defed of* 
Service, until he flipuld be of Age 
to do it himfelf (q). And howfoever 
unreafbnable Wardfliips may have ap- 
peared, to us. of late Years ; yet if we 
confider a Feud, whether pofitive or 
fidtitious, according to the Import 
and Defign of the Term, and Policy 
itfelf, as a Kind of Stipend or Reward 
for adual Service, it cannot feem 
flrange that the Lord fhould with- 
hold the FfitEJD, or Stipend until his 

Stipendiary 

pgrdracio que di droit U doit avtr^ fst^qui It polar dt U 
Aoiatmi di rien ne foil- Htfibk. Vid. did Tenures Tit* 
Tenir per Service de Chigjt^. And the Prerogative^ by. 
which the King had at' Common Law the Lands of Ideoti 
held of himfelf only^ may very reafonably be accounted 
for in the iame Manner as . JVardJhip : But it does not 
appear upon what Ground this Prerogative was extend- 
ed by the Stat, de Pretrog^ R^il{ ^p9 9* (beyond the 
Notion of Wardjhip) to Ideots in general, whether hold- 
ing of Ithe King, or not, and to all their Lands of whofe iF// 
foever they were hoUen* Vid^ 2. Inf 14. fiaeon Hifi. of 
Eng,,Gov. 281. 

(q) Tanquealage del Heire de 2i arts le quel efi appel pleinti 
age pur ceo que tiel Horn* per Entendement del ley neft pas 
alle de f aire tiel fervice deChiyaUr devant T age de 21 ans^ 
Lit. Seft. 103. I Inf. 75. b. Vid. Cuftum. de Norm. 
Cap. 33. de Garde D*orphclins : But an Heir Female fhould 
net* be in Ward after fourteen Years of Age, becaufe fhe 
might at that Age marry a Man able (fays Littleton) defaire 
Service de Chivaler, Lit. Se£l. 103. Brad. Lib. a. Cap« 
37* Se£t» 3. fol. 86. b. Crag, de Jur. Feu3. 284. 
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Stipendiary or Feudatary piould be a- 
ble to anfwer the Services, in View, 
or in Confidcration whereof it was 
Originally conferred. 

As for the Cuftody or Wardfhip of 
the Body, there is no clear feudal 
Reafon to be given for it, and there- 
fore we niay fuppofe that our Nor- 
man Anceftors might think it reaibn- 
able, rather in Regard to the Infant- 
Heir, than with Refpe<9: to the Lord 
himfelf, that the Lord, who had the 
Cuflody of the Feud, the fiftate and 
^.ivelihood of the Heir, fhould like- 
wife have the Care of hia Body, and 
the Charge of his Maintenance : Be- 
fides, the Lord was, no doubt, the 
propereft Perfon to have the Care of 
his Education ; becaufe he was mofl 
likely to qualify him for the Services 
of the Feud, in' which (though thpy 
were of publick Concern) he was 
fuppofed to be mo|l immeaiately in- 
l^ereided (r). 

As 

,(r) Vid. Fortefc* de Laud, LL, Ang. Cap. 44. Seld. 
Notes on ForL 46^ South de R?p» Apg. ^641 265^ Cpwel 
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As for Marriagey the Lords of our 
Bngii/h Feis might poflibly take th<S 
Hint from Normandy (f) i Tho' I muft 
confefs, that 'in the Senie of our 
Law, in which it betokeneth the In- 
tereft of the Guardian in beftowing a 
Ward in Marriage (t), and was un- 
derftood to be a Beneficial Perquifitc 
of Tenure.^ I can find no expreis No* 
tices of it earlier than the Stat, of 
Merton (u) i By the Cuftom of Nor^ 
tnandy indeed a Female Ward was 
to be married with the LicencJe o£ the 
Lord) and the Joint Confent of him, 
her Parents and Friends (w) : But the 
Lord had not the abfblute Difpofal 
of her, nor had he any Thing to do 

« • 

Inf. Lib. I. Tit. 17, Seflt. 2. i Inf. 75. b. Bacon Hift. of 
the £ng. Gov* 148, 149* 

(f) Vid. Spcbn. Treat of Feuda ag', jo. 

(t}«r.Ifif. 76%ar 

(a) Cap. 6, 7. . 

' (.w) Se feme ejt in gmrd&quand eUe fera en aage de metf^ 
tier J Elle doibt ejtre marie far U Confeil & Licence di. 
fon Seigneur -tf par k Confiil tff Vaffentment. de fei Pa- 
rents &r Jmis^ felon ce que la Nobleffe de fon Lignage H 
la valeur de fon fief le rtquemz, Cuft* de Norm. Cap. 2I* 
jfoL 5S* 

. Note: that Parens (according to the Lord Coke X Inf. 8q« 
h.)' ejl nomen genarale ad pmne genus Qognationis^ Vid^ 
JBpdmj,.GloC ad Verb. Parens. ...,,; ;. 

G witlx 
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with the Marriage of Male WardSi 
or any Intereft • m the Marriage di 
Females^ but a bare Approbation of 
the Perfbn who in Virtue of the 
Marriage was to become his Feudata- 
ry (x) : By; the Charter of Henry I. a 
Daughter of any of the Kirig'« Ter 
nants was not even, in the Life-Time 
of her Father to be married without 
the King's Privity ; but then . the 
King was to take nothing for his 
Confent, nor could hfe reftrain the 
Father from marrying . her : to any One 
that was not his Enfemy. (y) ;..but this 
Charter, (ays nothing of the Marriage 
of Males, nor does it give tjle lead 
Colour or Countenance to any pri- 
vate 



(x) Au Maria£i luy, (inz4 de fsim en garde) doibf 
ifire rendu le Fief qui a ejie en garde »■ le tempi de 

Mariage luy donne, aage fcf delivre fon Fief de genrdi 
■■ " if her Huiband be of Age* Vid. Qufium. de 

Nerm.foL 55. 

(y) Siquis Barmum yel Heminum meerum fitiam fuam 
nuptum tradere voluerity Jive Sororenty fiue ffeptim^ five 
Cognatam mecum inde hquatur ; fed neque ego atiquid de 
fuo pro hac Lieentia accipiamj neque ei defendant quin earn 
defy exceptii fi^ earn jungere velit tmmico meOm LL. H. I. 
jCap. i.fo .M . f tM ..yid. Spelm. Treat of Feuds 29. Gbnv. Lib. 
7* Cap. 1 2* p, 55* a. Brad* Lib* 2. Cap<u37. Sed. 6« pn 
288. a. 
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Vdte Profit of Advantage from tBe 
Marriage of Females 5 nay, fo far 
from it, that the King exprelly de- 
clares, that he would jiot accept any 
Thing for his Confent (z) to the 
Marriage of a Female during the Life 
of her Father: And that after the 
Death of the Father, he would maiiy 
her with the Advice of his Barohs 
(a), which plainly (hews that Regard 
was then had to the Marriage of 
Females only, as to a Matter of pub- 
lick Concern, and not of jprivate Ad- 
vantage. Our Englijh Lords how- 
ever by ati extraordinary Conftru6tion 
of Magna Chart ay took upon them 
not only the abfolute Marriage of 
Female Wards, but of Males too 
(b) \ there was indeed fome Reaibn 

G ± (as 

(z) The Words heque aliquid defuo* * ■ 'acclfiam niay 
be underftood, not only to amount to a Declaration, that 
liothing was due, but to a Declaration^ that nothing ought 
to be taken, tho' voluntarily offered. 

(a) Si mortui Bar one vel alio Homim meo Filia bans 
remanferity illam dabo Conjslio Baronum nuorum. ILL* 
Jicn* L Cap* I* 

(b) Ext^ing the Words Haredes in Magna Cbartai 
C^^ 6. (without Rqprd to the Cuftpm of Normandy^ 
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(as is fuggcfted in the Charter of 
Henry L) for their Confent to the 
Marriage of Females, becaufe they 
might otherwife marry Enemies to 
the Publick (c), and " fo the Feuds 
" or Fiefs ((ays Sir Henry Spelman) 
" which were given for Service a- 
" gainft them, fliould be transferred 
" to them" (d). But as to Males, 
there is no feudal Reafon for the 
Lord's Confent to the Marriage of 
them (e), nor is there indeed any 
Reafon, unlefs, that as it was a Part 
of the paternal Care (f^ our Englijh 
Lords, who had the Care of their 

Perlbns, 

to the Charter of Henry L or to the tliage of former 
Times. Vid, Glanv^ Lib, 7* *Caf:. 12,) as well to Male as 
to Female Heirs. 

(c) ' fuit primes defendu pur ceo que les hares 

femeles de nofire terre ne fe mariajfent a nos enemys^ ^ 
dounc il nous coviendroh lour Homage prendre^ Ji eux fe 
pujfent marier a lour volunte. Britton. Cap. 67. p. 168. 
Ip, ,1 — Siffe ipforum Dominorum difpojttione & offen^ 
fu Mulisr bar edit at em habens maritari non potefi'-^-'-^Et 
hoc ideo ne cogatur Dominus Homagium cepere de capita" 
It Inimico. Br^St. Lib, 2. Cap., 37, Sefl:. 6. Vid. Glanv. 
Lib. 7. Cap. 12. Mirror* 16, 17. i Inf. 78. b. 
, . (d) Spelm. Treat, of Feuds 29. 

(e) Nulla poterit effe caufa in mafcuU harede^ quari 
Uxor em non ducai^ qua effe pofftt in Pcemina cvm viro nubat* 
Bra<El. Lib. 2. Cap. 38. Seft. !• 
- (0 Vid. Lit. Sea. 114. 



/ 

I 

\ 
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Perfoni/ might think them&lves un- 
der ^a Obligation to take Care oF 
their,' Marriage: But how it ihould 
come to pafs, that they iliould not 
only, claim the Difpolal of their 
Wards. in MarriagCj but the Profit of 
their Marriage, I cannot fay j unlefs 
that,- ]aa. Dilparagement was the only 
.Reftmint in Magna Charta (g), they 
thought themf^lres-. at Liberty to 
make: all Advantages they otherwiler 
could of it: A >CpHftru(Sl ion ia agree- 
able to the Times, that it was imme- 
diately CDuntenaisded J and in Effeft 
eftabliflied by the Statute of Mer- 



ton (h). 




Ci) were not -Services, 

- ' G k- but 

/g) For M^gim .Charta (Cap. 6*) requires only, that 
H^cKtdfit maritentHr abffui Difparagationi^ omitting the 
2Ad\iixmaXChv& in ^Charta jobannis^ vt%. Ita tamen 
fitdJ anUquam contrabatm- Mfatrimcmum 9fiindatur pro^ 
pittquif de Cm/anguutitaU ipj^m haredis : Which gave tho 
next of Kin an Oppprtuia^ to prevent Difparagement; which 
they left hjr this Omiffion, and were, for ought I can fee, 
Uk . to ilament it without any Redrefs, until the Sut. <^ 
AUrtott^ Cap. 6.' Vid. Lit* Sed. 107, xo8. 

(h) Cap, 6, 7. 

(i) What th^ are, and why fa called. Vid. Sup. p, 15, 
in Marg, Bra£f. Lib. %. Cap. 36* StU. i. Fleta Lib, 3,. 
Cap. n^. Se^ w 1 Inf. 76. a% Spclm* TuaU rf F^uds 33% 
i? Qhjf. ad V^rb. R^l^anMt,^ 
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but Fruits of Feudal Tenure (k), that 
were not arbitrarily introduced among 
us by the Conqueror, but were 
brought into England with Feuds -ac- 
cording to the Cuftora of the Feudal 
Law, and of other Nations, 'and 
*^ were (feys Sir Henty Spelman) fo va- 
** rious and uncertain, ' that the Lords 
*' exaded what they lifted for it, when 
^^ the Feud fell into their Hands up- 
*^ on the Death of their Feudal Te- 
" nant, conftraining the Heir, as it 
* * were, to make a new Pu rchsi fe of the 
^^ Feud (I), andhakbough tlje Lord 



.1 ..•: 



' ^ ' ■ Coke 

1 « • < 



{W) , Relief ejl mh profit del Selgneuvie* aRa A. 514, 
p. 2* ■ ■ ■ ■ ■ nejl. un'Birvicef ans 'incident W Sehjlce^ 
Ibid. 515. D- 4. 3 Rep. 66. Inf. 83. a. And it ap- 
pears' from the Dialogue of the 'Exchequer, that Reliefs 
were not Services, aiid tb^tjt was. doubtfiir lu Henry II. 
his Time of what Nature they -were; for .tfae.:Author d 
that Dialogue fpeaking of Relifffe fays, that they. /were a 
Kind of Obventions pta mn wdentztr prorfut.intgr ob^ 
lata computanddp^ fed magis finn ad ScacciHrium dicuntur. 
■ I" i And the fame AMtho* adda, that funi qui tre*. 
dunt eos qui in releviis vegi U^wiury -. nee Summoniii foU 
\funt^ Spontaneorum Obldtorum legihus obfioxios\ utcam 
fohendo non fu^rinty careaift^ hnpetratis : .<tic^verius dkL 
potefiy ut fecut de Pecuniariis pcenis fit^ fie fiat d$ Rile* 
viis'y debila namque filiis raU^nafucctffionisbaredittis/a 
^fZf fpo^*^ Oblatorum videtur epccludere\ . Gcrv. Tilbur^ 
Dialog, de Scacc, edit, per MadoJt, Cap,:2i. 

(1) Spetau' Treat, of Feuds 33» ... 
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Coke (m) fuppoles Reliefs to have 
been certain at the Common Law ; 
Yet they were probably with us origi- 
nally unceitain, as by the Feudal 
Law, and were no doubt on this Ac- 
count one of the grcateft Grievances 
of Tenure : Inafmuch as an unrea- 
fbnable Relief did in Coniequience 
amount to a Difherifon- of the Heir 
(n) : They feem however to have 
been reduced, fome Time after the 
Jlftablifliment of Tenures, to feme 
Certainty by the Laws of U^iUi^ 
- ■• ■ •.■.Gi.4 :. ■• . wn 

. (n)) The Lord Cbi^ fiippofes that the Uwful^nd juft 
Relief mentioned in Henry I. his Charter to be. paid by 
ap £arl and. Baron,, was certain^ viz. the fourth Part of 
the y^ly Value of his Earldoqi or Barony, and. that, the. 
fecQnd Chapter of Mag. Charta was but a Keffit;ution; 
^nd Declaration of the anient Common ]L>ay, , z InJ^^^ 
8. And yet he clfewher^^ (i /w/J 76. o)^^ thatAe. 
Relief qf vd. j^jght's Fee w^, ; as fo(ne hold, . certaia by 
the Common .Jyaw, but that the Reliefs of Earls and\ Ba^ 
rons were uncertain,^and were therefore called rationabi^' 
fia Releviay. until, thp Stat, of Mag\ Charta^ (af, 2. limited 
them in certain* 

(n) It Uvery Iijkely tbs^t thofe Hiftorians, who (ay that 
the , Cpnq^eror , diAnherite^ <^R^7 ^f* bis Nobles without . 
the Jiidgment of their Peer$» point at arbitrary Reliefs, 
fince ^hey are th^ very firft temporal Grievance (a Grie*!- 
vance therefore no doubt of the worft Confequence) that is 
r^drefled by th^ f^vi^^l Cb^tQr? of Hfnry 1. King J^h^t, 
^nd Henry llh 
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am t (o) William IL broke thrcnigh 
thefe Laws, and 6xa<aed arbitrary 
Reliefs^ as due by the Feudal Law j 
And therefore H^nry I, in hk Char*' 

ter 



• » 



(o) De RiliVto Comitit quod ad Regim pertmeU VIII 
Equi Epbippiati bf f ranis ornati^ IV. ^«r/V^, (if IV 
Hammes (Gakii Wilfcins) &f \V fcuta ^ IV Hajia, fef 
IV Enfix^ Us alttes IV chaaurs (alii catfri IV veredi 
Wiljciiis) 6f Palfradi (umfranis ^ CatifiriT. Vid. Leg. 
Gul. I. Cap. 22. apud Lamb, de prihris Angl, Leg. 6? 
Sdd. Notes ad Eadmer, i8o. & Tit. of Hon. .556. 

Di Relevio Baronis IV Equi cum fellis Gf franis Orn 
nati ^ L9ri(4t H &r II Hamms (Gale^ Wilkins) tf fcu^ 
ia II (?f II Hafta fef II ^•/'m W Us altres IJ ufrfbaaur 
((f alii arteri II, «««x Veredus Wilkins) &f «««j P'alfra-r 
4u$ Cum frano }S Capijiro^ Vid. LL, Qui- J- C^, 23, 
Ibid. 

i3^ RiUwo Vavaforis J^d ^i^igium fuum Dominutu 
^iitus tffi debit pgr Equum fan pifp (fatris fui WiJ- 
kins) taUm quaU^ h(^buerit tensor f mortis fua^ .Csf tir 
hricam Juam V pfr /on Haume {per Galeam fuamWiU 
km) <sr per fcutum Jfuum^ ^ per Hajtam fuqm^ bt per 
En/em fuiim^ & fi adeo fuerit tnerrnis ut nee equum ia-n 
huerit nee araiUf per cenfum foUdos^ IIL. Gal. I. Cap, 
24. Ibid. > - 

It niay not be improper to obfcrve upon tbefe Laws, 
that if it Ihould fetxa ftrange to anjr Body, that K^illiam 
-If fliould contrary to thie Guftumier of Normandy [Cap^ 
34, de Reliefs fot. 56. *.} require 'Rtliefs ih be paid in 
Arms and HabiKments of Waf, f nffcadf of Money, Sir 
Menry Spelman (tr^nt. of Feuds 32.) fays, that it is very 
^obable thj|( ffliliam Ahc Conqueror raiupg the Form of 
fhe F^dal Law iti EkghYid^ iitAi drawing the Saxon 
Guftom$ to cohet-e th^reWtth a^ tnuth ^ pdffible, did 
Jurn th6 DaniJ/h LafW iX HefUts (Fid. Le^. Canuti Tit. 
^9. de Hereotis apud Ldnib. dt prifcis Ang. £/f. f$L 123.) 
into this of Reliefs. And the Wther be^^iife thr^ncient 

Feudal Rilief wi^. of \^i% Nature, fid. $up. p. i^, Ia ' 
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ter declares, .that an Heir fhould not 
redsem bis Land as in the Time of his 
Brother^ hut ihould have it upon a 
jtift and ia'toful Relief S^^ which is 
declared by one of his. own Laws (q) 
to be very ttcdi* the &me with the 
Relief eftabliihed by. the Laws of 
JVilLi{ijn J.^rjr. but if this Abe fO| it 
•- ■ v" =\.^" '• . •'. ;- . may 



de me Unent^ m$rtuus^ fuerit^ hearts fuus turn redimft terram 
fuam'ficut faciebat iehpdri jfhrtrii mii^' fedk^himali juftu 

sefis the Caufe, ^s well a^^Efied olf tKisT'Cbuie in Henry u 
HtB Chaiter, vi%, Ditfaf^ it temps de H* h h Xty tt akOrt 
Sei^netiTs ufiint ^. fair 4 Cbeires 4^ hut^rt tenants lafT^ecmcr 

bur terre -^mef^ ti. t abroihtr tift fiidte QtJbM (^ 

orefein Pheiri d4 mert tenants dei, itey^ fr J'tm/en Seigfienrd 
relevarent //rr^i de Domints Juis^ «9» redimcrent. 2. Roll 
A1j.'5I4. D, r, 2/ •' *- — -^ '''^'^' \ * 

(q) Sint reWatio^et, Jingid^mm. Jk^ Medms pi^ Cot$ir^ 
its VIII Eqiiiy 'quatuor jellati £y quaiuir fine feUa^ *& 
Galei nil, ^ 'Lorka IIII tunk WW 'tmeeis ig imidem> 
/cutis (^ ^/adjirlUlri^ cfntm Mtmef duri. Jtejea 
thayni Regis ^id'ei prheiMs p\ qkHtUir Equiy^ dial 
fe^mi is duo ^fellatt^ ^Jm ^la^Hi f* nainor hnceei » 
totidem fcuta ^ Galea cum Loriea^ & X» Manc^ Juri. J^4 
M^iodris Thiiyni^EqkUf ^m Mfjlat^ J^'^ Armaliy^i 
^c* Vid. Leg, H. I. Cap. i^. it relcvationibiu. Apud 
I^arhb. de prifcis Ang. Leg. 

(r) So that the Lord Ceiey (z Jnf. 8.) citing the a^ 
bove*mentioned h^w^ of Wi^am.h outof an anci^t M&, 
in the Library of Archbilhop Parhtm not as Lav^. ot 
William I. ' fixing Reliefs^ but as Notice of the unjvft: 

Heliefs cicaftcd in the im^ q^4f^Wam^ It and ap ftich' 

widely 



«. « 
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may feem ftrange, that, notwithftand* 
ing thefe Laws of William I. and this 
declaratory Law of Henry \. Glanvil^ 
who wrote in thp Time of Henry IL 
ihould fay (f), that the Relief of a 
Knigbis Fee was C. Shillings, de J^a- 
roniis vera nihil eertufn- ftatutum efty 
S(uia juxta vfoluntatem^^Mifericor* 
diam Domini Regis folent Bar ones Ca- 
pitales de Releviis fuis Domino Regi 
fatisfacere: But G/awv// isnbt to he 
underftood, as if he ttieant tliat the 
Relief df a Barony ivas- abfolutely un- 
certain (as 'by! vthe Feudal. X^w- .^all > 

Reliefs: ongiriJjUy were) i ifetit'; that a ; 
Commutation of Gompofition • for 
the Relief was hot certainly eftablift^- 
^d ieither by thp Laws pi 'William I. 
or of jfi&«ry L as it was in the Cafe 
of tht Relief of 2l Knighi^-, for the 
Words juxta- Voluntatem: Regis folent 

l^ciTQim Ca^iUil^ d^ t^^le^H fuis Do^ 



r • t ' ' . » ' 



-Jj f/ '.J .. > ' v> * . ' • I . .. ', '^i.. 



^rfay 'aiiRrrcnt frwn'thc juft ahd lawful^J&////i intended • 
tabe reftored by'the^Charter of Henr^'% wa3 un^oubt^ly • 
iqiftaken. 
• (0 Lib.g. CSap. 4, p.'Vi, 
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« 

mino Regi fatisfacere import no more, 
than that, if the Relief of a Barony 
was not rendered, but compounded 
for, the King muft be latisfied for (or 
f onceming) it to his Content ; 80 
that the Compofition for the Reliefs 
and not the Relief itfelf, of an Earl^ 
dom or Barony remained ui)certain, 
until it was afcertained by the Char- 
ters of King yobfiy .and of Henry III, 
(t) which, inftead of th? Relief efta- 
blifhed by the Laws of William I. and 
flenry I. ponfifting , of Horfes, Arms, 
and Things of the like Nature, re- 
Jlored the more a^iqieftt Norman Re^ 
lief jn- Mpnev (u)? 

• • The 

(t) Vid. Seld. Tit. of HoftV553, 576. 

(u) Par toute NormOndie relief iji generahmnt deter^ 
wne in Fief de Haubert ^tf r quimu livres^ in Baronie 
far Cent livres, Cuftum. .de Norm. Cap. 34. deRelief| 
fd. 56; b. without ianjr DiftinAion between an Earldom 
and Barony ■ Kihg John's Charter (accb^ding to the 

Copy I have of the^fuppofed Original in tht Cotton Library) 
<}iftin£Uy mentions Earls md Bar only and yet makes no 
Difference between the andint Relief de Baronia Qomitis &: 
de Baronia Baronis^ £x!tng the KeUef of both, (viz. de 
'Baronia Gomitis integra ^'de Baronia Baronis Integra) ad 
centum Liiros : So that the Agreement between this Charter 
and the Cuftumjer of Normnndy fuggejfls^ that the^ one .w^ 

probaUy^formed from ^he odier. ' 

• :. Npte 



1 04 An Introdu&ion to the 

The Relief of Socage Lands was 
fixed by the 40 th Law of William L 
at a Years *s Rent (w), and remains the 

fame 

Note* too that there are Copies of ttwry Ill.VChartef 
ilill extant) which are fuppofed much more ancient than the 
Irijpexifnus of Edward I. in which, inftead of the prefcnt 
Words di Qmitatu inttgrcy the Words de Bar^nia C$nifth 
Integra (as in King John's Charter) are retained, and no 
Dimrence is niade between ^<t Relief de Baronia Comtth Id 
de Barema Barents : But both are nxed as in Cbarta Jobau* 
nis ad centum Libf^as^ 

(w) It muft be bbferved, that by the Cuftom of Nor^ 
mandy^ no other Fiefi or Fees paid Reliefs than fuch as 
were held by Homage i for according to the Cujlum de 
Iform. Cap^^ 34. foL 56. b. reUef i^ Hemmage fint auffi 
comme conjoinlfs . enfemble : Car par tout ou il ya reliefs 
U eonttient que Hommage y foit : Combien que par tout 
§u il ya Hommage il ne conviemie pas avoir reliefi BrjtCt 
ton therefore, having treated of Reliefs due from • military 
. fktSf proceeds upon tius or a* like Notion of Relief to in* 
quire. Si de Soccagio dari debfat Relevium^ cum de Soc- 
, cagio non competat Domino capitalt cujlodia nee Homagi^ 
Mm% (^ ubi nulla cuftodia^ ibi nullum Relevium^ fed # 
contrario. And concludes accordingly, ^od de Soccagio 
non datur Relevium"' ■■■■ " /l iamen (fays be) de ne^ 
ceffario Domino Capitals quesdam prajiatio ak JBarede 
propter Dominium it Domini Recognitionem^ & qua 
fradiffis raiionibus^ did non pot^rit Relevium^ (sf^ qem 
talis eft^ viz* Cstm teneatur Socimannus defender e tejk$'- 
mention fmm erga Dominsan fuum per certum rfdditum 

loco reUvii. in Ricognitiomm Dominii da bit /r- 

fiens Dominf Juo^ 6f Hares una vice Redditumfuum uni 
us Anni dupwatum^ fed quod n^n folvat redditum^ ^ po'^ 
flea dupUcatumy fi^ f^^ folvat redditum^ & pojfiea tan- 
iundem in Simplum* (Brad. ,Lib» 2. Cap. 36. Se<3« 8."* 
And according to Bra&on\ Notion, it is declared by th) 
$tat. 28 £.' I . of Wards and ReUef that when any Relief 
h given, ibe frdrdjbip i$inci4^9l» Wli i;9nc»riwif^»-~rrAn 

tbad 
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fame to this Day: Although it is not 
taken Notice of in any of the Char- 
:ters oi Henry I. King Jobn^ or of 
Henry III. 

AIDS called by Sir Henry Spel- 
man Tribute (x), and by our old Au- 
thors Auxilia^ were meer BenevO' 
fences rendered by a Tenant to his Su- 
perior or Lord, in Times of Difficulty 
and Diftrcfs (y), and were not of di- 

redt 

that a free Sohman fliall not give ff^arJ or RiJiifi but 
that he fliall double his Reat after the Death of his An* 

cefton But this Stat, of Edward T. and BraUm thus 

oppding the double Rent to be paid by a Socage Tenant 

to 'Relief 9 muft be underftood to fpeak of d)e ,i{^£{f*lip- 

ftored by Magna Cbartay Cap. 2. which was but a fourth 

t Part of a Year's Value, and extended only to military 

Tenants; whereas a Socage Tenant remained fubje^^x ^p^ 

cording to the 40th Law of ff^illiam I, to Relief zt a whole 

Year's* Rent, viz. eorum quifundum fuum temm ad Ctnfnm 

Jit return Relevium tantum^ ^antum Cenfus annuus ejl. 

And a Year's Rent, thus eftablmied as the re£tum Relevium 

of Lands held by Socage Tenure, hath been conftantly 

taken as a Relief ever fince. Fid. Glanv. Lib. 9. Cap, 4. 

fol. Jl. a. Fleta Lib. 3. Cap. 17. S(£f.jl. Lit, ^e£f. J26f 

127. 2 Inf. 232, 2 Ro. Ab. 515. E. 2, 3. 

(x) Treat, of Feuds 59. 

(y) Sunt qieadam Confuetudinet qua feroitia tufn di* 

Ointur^ nee concomitantia fervitiorumt jicut funt tatio^ 

nabilia auxilia ad' filinm primogenitum miUtem facien- 

' duttt't vtl ad filiam primogenitam moritandang^ qua qui' 

aem auxilia funt de gratia fcf fion de jure^ fef pro ntceffi^ 

~ tate'^ Indigentid I}omini Capitals. Nunquam igitur exigi* 

» iur Auxilium^ • niji pretcedat Necfffltas^ nee tenetur ail- 



■» 
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re^t Feudal Obligation . (z), but lirft 
obtained out of a pious Regard to the 
Ferfon, and Occafions of the Lord : 
The Kind therefore, as well as th0 
Quantum of every Aid^ was original- 
ly as various and uncertain, as the 
particfular Occafions of every diftind: 
Lord, and as the Abilities and Dif- 
pofition of each particular Tenant : 
But as Benevolences or Aids strew 
frequent, the more Ulual Renders of 
Regard became in inany Countries 
eftabliihed Renders of Duty (a). Thus 
in Normandy the three moft iifual 
&nd frequent Aids, that is to fay,^ to 
make the Lord's eldcil Son a Knight^ 
to marry his eldeft Daughter, and to 
ranfom his Per (on, became due and 
payable to the Lord, as £ixed and e- 

ftablifhed 

quit dd bujufmodi jfuxUium prajiandum nifi ex Indigtn* 
tia Domini Jut Capitalist ^ ex io qu$d tft Liber Hom§ 
futts. Brsjift. Lib. 2« Cap, i6. Sefi. 9. Fleta Lib. 3, Cap* 
14. Se£^. 9. . 

(z) For^ according to BraSion and Fleta^ Hujufmodi 
Auxtlia funt perfinalia &r nm Pradialia. Ibid. Vid. fup. p.* 

(a) ^od ex gratia pirimum largiebatur^ Jure pefled Exi* 
fitur^ isfpTi f^ekntate Demnerum. Spelm, GloiTrad Verk 
Auxilium. 
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(labliflied Aids (b); aixd befide thetxt 
there was one of aa inferior Nature, 
wJiich reipeded only inferior Lords, 
and that was ^n Aid to enable the 
Lord to pay his ftelief, and was there- 
fore called Aide de relief (c) ; we be- 
came not only fubjed to the three 
Capital Norman Aids (d), but to the 
Aide de Relief likewifc . (e) j And 

. thus 

(b) En Jformandh a irais ehevth Mdg$ (qui font ^ppit^ 
leTi Chevehj poura qui Us doibuent ijire pajix aux cbitf 
Seigmurs) LuH if l ^ f a^re bifn^ /Bz ie fm Seignntr 
Chevalier. Le fecond- a fin ainfnee fiiU marier^ L$ tiers 
a rachapter le corps de fon Seigneur deprifon^ quandile/l 
pris pour la Guerre au Due. Cuftuixk de Norm. Cha. 35, 
fol. 57. !>• . . ' ' 

(c) Jide de Riliefefl dits quand le Seigneur meurt^ i^ fm 
Heir relieve vers celuy de que iltenoit fin fief ^ ^ ^ifl ^^ 
doibt eftrefai^l per demy reli^. Cuftum. deNonn. Cap. 34, 
fol. 57, a. 

(d) Vid. Sdd. Jan. 65. Epin. 18. Madox Hift. of the 
Excheq. 396. 

(e) . Inferior Lords had alfo, lays Mr. Madox (Hift. of 
the Excheq. 428.) of their Tenants Aid to enable theni 
to pay the Fine for their Relief or Seifin of their Inherit* 
tancc. ■ And that fuch Aid was taken in Hgnry Il.'a 
Time appears from GlanviU (Lib. 0. Cap. 8.) vi%. Poft'^ 
quam cenvenerit Infer Dominum & ffaredem tenentis 
fui de rationabili relevio dando & accipiendo^ poterit /- 
dem Hares rationabiTta Auxilia de Hominibus fuis inde exi'^ 
gere ^ Artd that the like Aid was taken in Scetland^ 

appears (t^iACrag. (do Jur. Feud* 213.) viz. In relevio pro 
fua terra fohendo^ pojl f^pUtam cuftidiam vafalbu Dominum 
Juvaritmtwr^ 
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thus far oolr Anccftors iriay be 
faid to have gone into the Norman 
iNotions of Aid: But they did not 
ftop here ; for it appears by Several 
Inflances in the Time of .King yohn, 
that they carried their Notions of y^id 
a good deal farther j ipfbmuch thae 
inferior Lords took of their Tenants 
Aid ftot onlv to enable them to pay 
their Fines made with the King, but 
to pay their Debts (f) like wife J And 
it was doubtful in H^rtry 11 's Time, 
whether Lords might not require 
Aids towards their military Expediti- 
ons (g), but this Doubt was fettled, ♦ 
and the two inferior Aids above-men- 
tioned were, together with the Aide 
de relief, effedually aboliflied by the 
following Claufe of King John\ Char- 
ter, fvi%.J Nos non concedemus de ae- 

iero 



(() Vid. Madox Hift. of thcExcheq. 428. 

(g) Utrum vero ad gutrram Juqm manuUnendam pojfint 

Domini bujufmodi Auxitia fnigfre ^uaro. Gtanv. Lib. 9. 

Cap. 8. Apd that fuch Aids were taken in oth^r Countries^ 

^appears from pu Frefne^ GIolHad Verb. Awxiliuip, Tit. 

AuxUium pro Militia Domini. 



/ 



La^ of lemres, 1 09 

iero alitui quod capiat Auxilium. de 
liberii HomimbuS fuis^ nifi ad corpus 
fuum rgdimendufttj ■&' ad faciendum 
primogenitum filiutn fuutn Militem^ ^ 
ad primog4nitam filiam fuam femel 
Maritandam^ ^ ad hac non fiat nifi 
f'ationabile Auicilium, 

WhillV Inferior of ttlefiie Lords 
did, as above, under the Noti- 
on of Aid^ impofe upon their Te- 
nants, the King, the fupreme Lord, 
was not behind liahd with them» 
but hei demanded and haid of 
them, and of all :dther his Te- 
nants in Capitiy various Dona or Aids 
(h), that were not warranted by the 
Norman Notions, of Aid^ nor could* 
be inferred iirom any juft Notion of 
Tenure t Thefe Dona or Aids there- 
fore were likewife reftrained by the 
folio wirig Claufcs of King Johns 
Chattar, (w^if.) Nullum —— Auxi-- 
Hum ponatur in regno nofiro nifi per 
Commune Confilium Regni noflri^ nifi 



(h) Vid. Madox Hift. of the Exdieq. 417— —421. 

\ . • H ad 




no jin IntroduSiion to the 

ad Corpus noflrum redimendutn., 
primogenitum filium noftrum Militem 
faciendum^ ^ adfiliam noftram pri' 
mogenitam femel Maritandam, ^ ad 
hac nonfiat nifi rationabile Auxilium, 
— Rt ad Habendum Commune Con" 
filium regni de Auxilio ajfidendo^ ali- 
ter quam in tribus Capbus pradiBis 
—.^Summoneri -faciemus Arcbiepifco^ 
posy &^c. Thefe Claufes wore omitted 
in Henry III.*s Charter, and the old 
Aids again revived and taken, until 
the 2 5 Edward I. wh^n the King 
confirmed the Charter of Henry III. 
and effectually revived the former 
Claufes of King yobns Charter by the 
Stat. 25 Edward I. Cap, 5, 6. decla- 
ring and granting " That the Aids^ 
" Tasks, or Prices, which had been 
" given by his People before-time of 
** their own Grant, and good Will, 
" fhould not be drawn into a Cu- 
" ftom for any Thing that had been 
** done, notwithflanding any Roll or 
" Precedent that might be found; 
** p.,-.^ And that he would from 

" thence- 
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** thenceforth take nb futh Aids, 
** Tasks nor Prices, but by the com- 
** mon Aflent of the Realm, and for 
" the comtnon Profit thereof, iaving 
" the ancient Aids and Prices due 
** and accuftomed"* Thefe aticient 
Aids were (according to the Lord 
Coke) (i), the Aids pur file marier^ & 
pur faire jitz Chevalier ; which were 
certain by the Cuftom of Normandy 
(k), but were with us arbitrary and 
uncertain ( 1 ) until the Statute of 
Weftm, I. Cap^ 36. fixed the Aid 
of a Knighis Fee at a.o s, and of 
Socage Lands to the Value of twen- 
ty Founds a Year, at 20s. and fo pro 

H 2 rata. 



(!) 2 Inf. 529. 

(k) Cis Aiits^ (vixi its irois Chtvib Aidts) font pay** 
tn aulams fit ft a dtmy relitf, (^ en aukunsfiefs a tit ft 
de RtUtf, II ja aukuas Jufs tn qtuy Its vavajffhuriu feu- 
Itntpayir dixfoh dt Jlidt. Cuftum. de Norm* Qip. 35. foJ. 
58. b. . 

(1) As appears by the Preamble of the Stat, of Weftm. 
I, Cap. 36. w%. Pur cti qut avant ttux bturtt ntfuit 
wiqutt reaftnablt Aid a fain Itignt fits tbtvaltr, ne a 
Itigtu file maritr mift tn ctrttinf nt quant cet devroit 
iftre prift, ne fuel beurey per quay let uns leverent Out- 
ragieus Aide, & plus ttfi qut nt ftmhkit mtfiitr, detunt la 
fttpU ff ftntit grevt Pnrvi«w*fiy ^t, Vji a tot aja. Seifci. 
Tit. of H.on. 649, 
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rata But this Statute was not uft- 
der flood to extend to the King, and 
therefore he levied Aids of this Na- 
ture afterwards by an higher Rate 
(m), until he wasi reftrained by the Sta- 
tute 25 Edward III. Cap^ 11. which 
declares, that *' reafonable Aid to 
" make the King's eldeft Son a 
" Knight^ and ^i^rry his eldefl Daugh- 
♦' ter, fliall bcr demanded, and levied 
** after the Form of the Statute thereof* 
'* m$de, and not in other .Manner, 
that is to iay^ of every Knight's Fee 
lioldeo of the. King 2 Of.— ^an4 of 
every twenty Pounds of Land holden 
of the King in Socage 20 J. and no 
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The Statute of JVeflm. i. takes no 
Notice of the Aid ad Corpus redi-- 
menduniy nor doth the Lord Coke^ or 
any of our ancient La w^ Books men- 
tion any fuch Aid (h),. bufe oil the 

contrary 

(m) Vid. Seld. Tit. of Hon. 650. F. R B. 82. F. 
(n) Mr. Selden (Tit, of Htm, 649) fays, that he doth 
not remember that there is any Mention, in any of our 

publiflied 
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contrary, the Lord Coke confines the 
ancient Aids faved by the Statute 25 
Rdward I. to the Aids pur faire fits 
Chevalier^ file marier and Reliefs on- 
\y (o) : And yet the Aid ad Corpus 
r^dimendum was one of the Aids ex- 
prefly ihved by the Charter of King 
yohn ; and therefore, unleis it can 
appear, that it was particularly re- 
leafed or difcharged between that 
and the Statute of Edward I-, muft 
be fuppofed to have been one of the 
ancient and accujfomed Aids iaved 
by that Statute (p) ; notwithflanding 

H 3 it 

publiflied I^w- Books, of the Aid for Ranfom of the Lord, 
though by the Way (fays he) in the MS. Years of Edward^ 
the Firft, a Releafe made by one Robnt of Bentham; to 
the Abbot of Ford of all Services, frrfpris fuit real & rea* 
JonahU Aide^ pur luy raindrg bars di prifon^ ou as heirts^ 
^uel heun qtiilsfmffent €n prifones^ is pleaded i(i Bar of an 
Avowry. 

(o) Vid. 2 Inf. 232, 529, 

(p) Juftice Croiki in Mr. Hamhden's Cafe fays, that the 
ancient Aids faved by the Statute 25 Edward I. were 
ad rfdimindum Corpus^ ad filium primogeniium miliism 

faciendum^ &f ad filiam primogeniiam mriritandam 

And the L(0rd Hati in his Analyfis oiention^ this Aid ad 
Corpus redimendum^ as a Branch of the King's extraor- 
dinary temporal Revenue, And there is a notable Re- 
cord printed by Mr. MadQX (Hiji. of the Exchequer^ fd. 

428. in Mar^,) which not Qply^prgves that the Aid ad 

Corpus. 



r 
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it is not mentioned in the Statute 
of Wefitn. 1., which meant only to 
regulate 4pd afcertain the Aids pur 

faire 



Ckrpus redimif^ium was in the Time of Edw. II. tarn 
naturali aquitati quam ex fideU^atii dih'tto^ demanda- 
Ue i but fuggefts the original Nature of Aids in gene- 
ral : Wherefore I fhall here give it the Reader at large, 
Vf«. Rex Univerjis iff Jingulis ienmiibus Johannis de Brir 
iawnia Comitis Richemundia Confattguinei nofiri carijp- 
mif falutem. Rgc^kntes non fine Cordis amaritudtne^ 
fuaUter prffatus Conjianguimus nofter dum nojirii Ohfer 
fuiis intendebat^ per inopinatum £5f repentinum Scotorum 
Inimicorum isf Rebellium nfftrorum Aggrejfum^ captus 
ixtitit^ ^ ad partes Seotia du^us per eofdem^ & adbuc 
penes ipfis eft detent^s^ nee ah eorum manibus fine mag" 
na & inioterabili RedeTnptione poterit deliberarij de ip^ 
fius jfnguftiis eo fortius mleftamurj quo noftris affect* 
hts intimiiii conjunghur^ {^ ipfius fideliiatis & Indu- 
ftria femper in no/iris agendis eyidentius probavimus pur 
ritatem \ Et quia ad Deliberationem DiSii Domini ve* 
Jtri a manibus' difforum Inimicorum tarn naturali aqui" 
tate quam ex fidelitatis veftra debitOf manus extendere 
tenemini adjutrices : Vos & quemlibet veftrum rogamus (^ 
requirimus e» affeSlUy quatenus unufquifque veftrum jux- 
ia facubates' fuas^ if quantitatem tenure ftue^ pro Re- 
^kmptipne di^i Domini veftri^ tale ^ tantum fubjidium 
fiudeat miniftrare^ ut Idem Dominus vefter^ veftro 
Auxilh mediantey a di^orum Inimicorum manibus cele^ 
riter deliberari valeatj de quo veftram poffimus Benev$^ 
fentiam & fidelitatem €rga diBum Dominum veftrum 
t9f merito commendare^ (^ vobis etiam grates referre debea-- 
mus} ft ut Idem Dominus vefter^ cum redierity vejiris 
fro/eSfibus^ oh impenfum ftbi a vobis in tanto Neceffitatis ar^ 
ticuk prafidiumj fpecialiter aftringatur. 7V/?^ Rege apud 
GrenhoUy primo die Septemhris^ per ipfum Regem. Pat 17. 
^» 2, p. I. M. 15. 



.•^ 
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f aire, fits Chevalier ^ ^file marier ; be* 
cauie they were not only grown ex- 
ceffivf, but were taken oftner (fays 
the Statute) than (eemed necef£iry9 
and were become, by Reafon of their 
Frequency, as well as Excefs, too 
great a Grievance, and of too much 
Importance to remain longer uncer- 
tain: Whereas the Aid ad Corpus 
redimendutn was lefe frequent, and by 
no Means capable of any Certainty, 
Heftri<Stion, or £xce6; it being ne- 
ceflary, and of the higheft Confe- 
quence, with Regard eipecially to the 
Supreme Lord, tba.t the Lord, as of- 
ten as he (hould be taken Prifbner 
of War, fhould at any Rate be ran- 
ibmed. 

When a F e u d or Fee deter- 
mines for want of Heirs, or propter 
DeliBum tenentisy the Land falls 
back (q) to the Lord, and the Land 

H 4 returning 



/' 



(q) ThuS) in the Language o( Glanvil and Bra^on^ n^ 
virtitur terra ad Dominum Capitalem vel ad return 
Dominum^ fcitt ad ipfumde cujus feoda eft. Vid. BraA* 
ir, 3. folt 130, Ita 4* foL 160. b« Glanv.'L. 7. Cap. 17* 

P'59- 
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returning to the Lord upon fuch De- 
termination of the Fee or Tenuta is 
called an Efcbeat, and is as fuch 
reckoned by our Englifi Lawyers (r) 
among the Fruits or Perquifites of 
Tenure, though it cannqt, properly 
fpeaking, be a Fruit of Tenure, the 
Land or Tree itfclfj lays Sir Henry 
Spelfnany refulting to the Lord upoa 
a Determination of the Fee (f ). 

Sir Henry Spelman (t) divides Ef- 
cheats into Regal and FeodaL " Regal 
** (feys he) are thofe Obventions and 
^* Forfeitures, which belong generally 
** to Kings, by the ancient Rights 
** of their Crown, and Supreme Dig- 
** nity. Feodaly which accrue to eve- 
** ry Feodal Lord, as well as to the 
<^ King, by Reafon of his Seigniory" 
l^hk Divifion is indeed agreeable e- 
jiough to the general Import of the 

Word 



p. 59. a. And BraSfon in another Place (L. 5. Cap. 6. 
f/^^: 375} ^^y* (bat Riafcejtdit 4id Capitaks Dmincs a qutbuK 

(r) Hale Anal. 54. 

[0 Treaty of Feuik, 37. 

t) Tf eat of Fpud?, IbH^ 
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Word Efcheat, as formed from the 
Freiich Word Efcheoir to happen, and 
primarily fignifying any Thing coming 
accidentally, or by Chance (u), and 
in fuch Senfe coinprehending' cafual 
Obventfons and Forfeitures oi all 
Kinds. But (Iridly fpeaking accord- 
ing to the legal Notion of an E/cheat^ 
it imports fomething happening, or 
returning to the Lord upon a Deter- 
mination of Tenure only ; and in this 
Senfe all EfcheatSy even to the King, 
are properly Feudal^ and fuch Lands or 
Tenements, as are not held immediate*- 
]y of tjie King, and yet happen tQ 
him upon the Commiffion of any 
Trfafony are not Efcbeats iyf) but 
Forfeitures (x), which were given to 

the 

(\x) Spelm. Gloff. ad Verbum Efchacta. 

(w) Tho' the Lord Firulam (in bis Trcatife of the Ufc of 
the Law, p. 34.) calls them Royal Efcheats* • 

(x) The Statute 25 Edwarc^IL Cap, 2. plainly maken 
this Difiin<5lion between Efcheats and Forfeitures^ de- 
claring, that in the Cafes of Hi^h Trtafon^ the Porfei- 
tare of Efcheats pertaineth to the King, as well of the 
Lands and Tenements holden of others, as of himfelf; 
and that in Cafes of Petit Treafon^ th^ Efcheats ought to 

pertain to every Lord of his owft Fee. So that in the 

Claufe relating to Forfeitures for Httgh Treeifon^ Efcheats 
and Forfeitures ^re plainly diftinguifhed ; inaimuch as 

Bfchtau 
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the King by the Common Law (y), 
and do not depend upon the Law of 
Feuds or Tenures (z), but upon Saxon 

Laws 



EJcbiats tbemfilves are for fuch Treafons declared to be for- 
feited— ——And the Lord Coke (2 In ft, 64.) obferves 
this Difference between them, faying, that where a Lord 
is attainted of Hi^ Treafon^ there the King hath the Land 
by Forfeituriy of whomfoever the Land is held, and not in 
Refpea of any Efcbeatj hj Reafon of any Seigniory, Fid. 
Bro. Tit. Efcbete^ 14, Mo» i6q. ■ Upon this Diffe- 

rence we may reafonably account for Gavelkind Lands 
being forfeitabli; for Treajon^ tho' they do not efcheat for 
Fehfy ^ for tho' the Lord may connive at or difpenfe with 
all the Cehifei of Efcheat ^ (potifi Dominus febniam remit" 
teref Zaflps in ufus feud. Cap* lo^ fol. 95.) or might remit 
the Efcheat itfelf as a Perquiflte of Tenure ; yet be could 
not diipenfe with the publick Laws of Forfeiture^ or with 
Offences ag^bjl any Other Perfon than bimfelf. 

(y) Hale Anal. 110. 

(z) For, accKH-ding to Zajiuf^ by the Feudal Law, ^1 
Sukuafallus majorem Dominum^ / . e. eum^ cujm eft feudunt 
ratione direSii Dominii^ offendat^ eo cafu quo Offenfioms 
Crimen privctionem inducit^ Feudum non a.d Domintem 
tfffenfum^ fed ad Vafallum qui fubfeuddrat revertitur 
Si Fafallui ea fpecie deliquerit, quod bona fua public 
eanda vel Confifcanda venirent^ tunefecundum Seniorem Opi* 
nionem Feudum non Confifcabifur, Zaiius in ufus feud. Cap* 
10. fol. 92 — 100. 

By the Cuftom of Normandy indeed all Forfeitures 
for Treafon were giveyi*o the Dulce, but not fo abfo- 
lutely as th^ are given to the King by the Common 
law of England ; for though by the Cuftom of Norman^ 
dy^ if a Man W2s attainted of High Treafon, the Dul^e 
Ihould have all bi3 Pofleffions« CuJIum, de Norm* Cap. 
\\. foU 23. a* Yet fe Thomme a heritaige tenu d'anltr^s 
Seigneurs le Roy doibt bailler hommes au Seigneurs 4^ 
qui let k^ritaiges font t^nuz quils facent (eurs debuoirs 

Seigneuriaul^^ 



LaiJO of I'enures. 119 

Laws (a), that were made long before 
the Introdudion of Tenures^ and 
which prevail even to this Day ; ^nd 
though they may feem fevere upon 
the mefne Lord in defeating his 
Seigniory ; yet as he had failed of 
that Caution and Regard, that was 
due to the Publick, in the Choice of 
his Tenant, he was not altogether 
blamelefs (b), nor was he therefore 
deprived without Reafon. And it is 
farther obfervable, that the Law hath 
inflided a Penalty fbmewhat of the 
like Kind upon the mefne Lord, e- 
ven where the Tenant is guilty of 
Felony only ; for though the Laiid 
Efcheats, las by the Feudal Law it 

ought 

Setgneuriaulx, (^ poyent les Rents de leun Fitfs, Le 3tiIIe 
de proceder en Norm. 76. / 

(a) By the L^aws of Alfred atid Canutus, a Traitor 
fhould forfeit Life, Lands and Goods ■ ^l Capiti 
ii faluti Regis perfidiofe five foluSt five fervis aut Sitarfis 
mer'cede eonduSiis ftipatus Infidiabitury vita ii fortunts 
ejus ' (vita (st Rebus Juts) omnibus privator (pleilitor.) 
LL. Aivredi Cap. 4. LL: Cantiti Cap. 54. apud Lambard 
de prifcis Angl. Leg. Vid. Saltern, de Antiq. Brit. Leg. 
Cap. 10. 

(b) For Lords were apciently in many Refpeds an- 
fwenfblc for the Misbehaviour of their Tenants/ Fid. LL. 
H. I. Cap. 8. 4i« 59, 86. apud Lambard. ilt inf. 
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ought, to the immediate Lord j yet, 
as the Crime affedts the publick Peace, 
find the Lord m^y be fuppofed, for 
want of due Care in the Choice of his 
Tenant, to be in fome Meafure blame^ 
^ble, the King fhall have the Land a 
Vegr gnd Day (c) to the Prejudice of thei 
Lord. 

Having thus far treated of th^ 
Fruits incident to, or arifing from Te- 
nuTBy I fhall now fuggeft fomething 
concerning Efcuagey which the Lord 
Hale (d) reckons among the Perqui^ 
fites of Tenure^ and, although \ do 
not take it to have been of the Na-^ 
ture of a Perquifite, ye,t I flball follow 
him fb far as to Qonfider it in this 

Place J 

I 

t 

\ 

(c) Yid. Magn^ Charta Cap. 22. % Inf. 26, 37. Stat, de 
Praerog. Reeis 17 £dw. IL Cap. i6. Staundfor^'s Pleas of 
the Crown, Lib. 3. Cap. 30. 

This is agreeable to the Culkimier of Normandy^ Cap^ 
^j^.foU 36. J. where it is faid, that Le Due de Norman^ 
die aura ungan Us ierres aux damnez ^ Us yjfltes : Et 
apns doibuint eftre rtndns a ceuh qui Us en avoient 
fai& Hommagey ^ de qui ilz tiennent nu a nu * 
And in U StilU de proceder en Normandie^ foL 76. it 14 
faid fe Phomme eft condenme par la Jujiite du Roy, Le Roy 
dfiibt avoir hi prenttere annee 4^^ ^ revejiue /d^s fieri fai^es au 
condemn}* 

(d) Ami, 54-. 
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VhiCQ ; the rather*, becaufe it ieems to 
be one of the moft obfcure and unin- 
telligible Branches of Tenure. 

It is obfervable, that the Author 
of the old Tenures y and Littleton do 
both of theni) in the Order and 
Difpofition of their feveral Treatifes 
of Tenure^ confider Efcuage and 
Kni^ht-Serviu as feveral Services, 
and under diftin<Sfc Titles ; and that 
Littleton doth notwithftanding con- 
found and blend then; together in 
fuch a Manner, that it is difficult to 
coUeiSl from him any real Difference 
or Diflindlion between them ; and 
yet we cannot reafonably imagine 
that they could be thus diflinguifhed 
in Point of Title, if they were meer 
Synonimies, and there was no other 
Difference between them, than in 
Point of Sound. It mufl indeed be 
confefled, that none of our taw-wri-: 
ters have fo . clearly diflinguifhed 
them, as might be wifhed or expeift- 
ed ; and yet, if we confider E/cuage 
as we ought, either i. as a Service, 

or 



V 
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or 2. as a Fine or Commutation for 
Service, there will appear to have been 
a very confiderable Difference between 
them. 

I. It is plain that Efcuage was a Ser-^ 
vice ; for according to the old tenures 
(e), Tenir per Efcuage^ (that is to fay, 
by the Service of Efcuage) eft tenir per 
fervice de Chivaler.^ And accord- 
ing to Littleton (ij tiel Tenant ^uel 
t tent fa terre per Efcuage tient per Ser^ 
vice de Chivakr (g) ; but Efcuage was 

not 

(e) Tit* tenir per Elbiage* 

(f) Seft^ 95. 

(g) We are not necefiarily.to undefftand thefe Authors 
as if they jneant that a Tenant by Efcuage was a dire£): 
Tenant by Knight- Service^ ifii held by the perfonal 
Service of a Knight y or Military Tenant} or that they 
re%]Iy mean more than that a Tenant by Efcuage was e- 
fleemed as a Knight^ and that the Tenute itielf was, on 
Account of its Subferviency to the military Policy of the 
Nation, refpe<9ed as a military "Tenure^ or Tenure by 
Knight-Service : This was Pleta*& Senfe of Efcuage^ who 
fays (Lib, 3. Cap. 14. Se^, 7. fol» 198O ^^^^ Scuiagium 

ratione Scutr pro feodo militari reputatur 
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fcf feodum dici debet militare. This ConftruiSbion of 
Littletonh Defcription of Efcuage is jagreeable to the moft 
obvious Conftrudion of the like Defcription of Grand 
Serjeanty^ viz. touts que teignont de Roy per grand Ser-^ 
janty^ teignont de Roy per Service de Chivalrie^ CsTr* 
(Lit. Sed. 158,) And yet the Service of a Tenant by Grand 
Serjeanty was not neceilari|y Military, but might as well be 

a meer 



Law of Tenurei. 1 23 

not (as Littleton intimates) (h) a di« 
reft perfonal Service of Attendance 
upon the King in his Wars, nor was 
it due upon all military Occafions, as 
Knigbt-Service was, but it was a fe-' 
iuniary Aid or Contribution referved 
(i) by particular Lords, inftead, or in 

Lieu> 



a meer Service of Honour to be done in Time of Piaa^ 
(Lit, Se£t. 153*) nor was fuch Tenant liable -to all the 
Confequences of Knight 'Service^ inafinuch as be was not 
bound to pay Jidf (2 Inf. 233, 234.) or Efeuagiy (Lit. 
Se£f. 15S. I Inf. to5. b.) beCaufe his Service was to be 
done, fays LittUtdH (Se^. 153*) en fin proper perfon^ 
and notwithftanding all this, he was fsdd to hold by 
Knight-Service, that is to fay, by as high a Service, and 
of the fame Account as Kni^t-Service $ but a Tenant 
bjr KnigbtServicej properly fp«tking, he was not ; for if he 
had, he could not have been exempted from jtid by any 
Conftru£Hon of the Stat Wejim^ i . Cap. 36. nor could he 
have been deprived of the Ben(^t of Magna Charta Cap. 
2. which reftrained the Relief of all Tenants by Knight^' 
Service to a fourth Part of a Year's Value : Whereas the 
Relief of a Tenant by Grand Serjeanty was alwa}rs %• 
whole Year's Value of the Land at leaft« Lit. 8e£f. 154*. 
2 Inf. 10. 

(h) Se£l. 95, 96. 

(i) That Efcuage, confidered as a Service, was a refer- 
ved pecuniary Service, may. be colleded from Bra^on, 
who c^Us it Servitium forinfecuniy quamvif fit in Charts 
de Peoffamentis expreffum, 6*/ nominatum fcf per^ 

folvitur ratione tenementorum non Perfonarum. Bra£t. 
Lib. 2. Cap. 16. fol. 36. a. And that it was a referved 
Service may likewife be collefled from Littleton^ who 
fays that they, who hold by grand Serjeanty, hold by Ser- 
vice of Chivalry « ■ ^ But that the lUng fhwH not 

have 
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Lieu, df perlbnal Serviee, the better 
to enable them to bear the extraor- 
dinary Expence of their owft Atten- 
dance and Warfare, when, and as 
often as the- King fliould make War 
upon Scotland or PFales, or upon any 
other Foreign Country, if the Tenure 
yras {o exprejed {k): But as the Qua- 
lity and Quantity of the Lord's Ser- 
vice 



have Efcuage, Sib m ieignoni de luj per Efcuage^ 
that 18 to fay9'unlefs Efcuage was exprefly referved. Liti 
Se^f. 1^8. Fid. Mad. Hi/i. of the Exsheq. 452. ■^- 

And what mightily confirms this Notion of Efcuage is» 
that Efcuage in this View anfwers the Norman Aide d'lofi 
mentioned in the Cuflumiery viz, Len doibt Scavoir que 
ilya aulcuns fiefs de Hautbert qui doibuent a leur Seigneur ^ 
ie. Service de Piji-i que doibt ejire fait a Prince^ les autre: 
doibuent r Aide de fofi^ ceulx qui doibuent k Service font 
tenus a lefaire en PoJI : Ou envoy er ^perfone pokr ceulx qui 
le face avenaument^ Ceulx qui doibuent t Aide nen doibuent 
point rendre ne la lever ^ devantque le Prince leur ait ottroie la 
^tmntite de I Aide dufief. Cuftum. de Norm. Cap. 44. foL 
66. b. Terrien. 'Com. du Droit civil de Duche de Norm^ 
Liv. 3. Cap. 10. fol. 109. 

(k) According to the Book of Tenures Tit, Efcuagu 
■£y^W^* ^ .propYement pour fufteiner le. guerre 



» nm 



per enter Engleterre ^ ceux de Efcofe^^ ou de Galeys : Et 
tfon . pcfs perent^r a^tres Jerres^ pur ceo que les, avandits 
t£rres ferrnnt dti droit appendant, a la Royalme d^Engh'- 
terre^ LittleU^\!!9i^^ (Se^. 95, 97, 100, iQi, 102.) men- 
liocM) ooly Sic^^lai^dg but the Lprd Col^et^ys, that Scotland 
j» putjkut for ai\ £;7(finii^ s ^^^ ^^ if the Tenure^ fi\ e* 
tl)e Service referved) be in IV^lliami ffibermapt^ V^fconi^ 
I7f», P^^aviam^^^c* it is all one.. JLil» A^. 155.^ /^i^« 
iS^fdfn Notes ad Hengham 113. 
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vice abroad was occafional and un- 
certain, the Quantum of this Aid was 
feldom fixed atid afcertained by the 
Refervation, but was ufually referved 
in fome Proportion- (1) to the Fine 
ot Satisfadion, that the King fliould 
from Time to Time receive for and 
in Lieu of the adual Service of fuch 
of his Tenants in Capite^ as failed him 
in thefe Expeditions (m). This Aid 

. and Fine were both of them called 
Efcuage a Scuto^ ^uod ajfumitur (fays 

' BraBon) (n) ad Serv^tium militare^ 

viz. 

(1) Vid. lit Sea. 98, lOO. 

(m) Eocptimitur quandoque fie faciendo inie mtht fsT 
hperedibus meis ad Scutagiufn cum Evenerit^ quantum p^rtinet 
ad feoduTh unius Milius. Fleta Lib. 3. fol. 1 98. Vid. 
Bra£V. Lib. 2. c. x6. fol. 36. a. ' 

(n) £foUage or Scutage was not fo called, becaufe it 
was properiy fpeaking Servitium, Scuti : But It was 
Sirvitium a Scuto diSfum (Soirin. Gloff. ad X. Script.) 
quia pertinins dd Scutum^- (Br2i&* Lib. 2. Cap. 16. foU 
36. a. Fleta Lib. 3, fol 198.) CsT quia nomine Scutorum 
Solviiur: Gefvaf. de Tilbur. Dial, de Scacc. apud Mad. 
fol. 25. 

It rtiaj^ be here fioted that Sir Henry Spelman (Treat. 

of FeudSi 'ful 36, 37,) fays, that the Word Scutagium^ 

and that oVEJcuage^ waS of , fuch Novelty, that it was not 

to be fotiqid among the Feudifis, no, not among the 

Trench ' ot 'Normans therrifelves : And yet that Fines or 

Satisfaftion for Defeft of Service were frequent, and efta- 

bliihed in many Couatries, under the Names of Hoften-^ 

I ' • . ^x^^ 
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viz. the one in Refpeft of the Scu-^ 
tuniy which the Lord adually bore, 
and the other, in Refpedt of the Scu-- 
tum^ which every fuch Tenant ought 
to have bore to the Wars. 

Suppofing EfcuagCj as above, to 
have been a pecuniary Service, it is 
not Hkely, that Knight-Service was, as 
the Lord Coke imagines (o), incident 
to Efcuagej or that Efcuage was, as 
Mr. Madox fuppofes (p), incident to 
Knight-Service : Efcuage being in 
this View a fpecifick Service of a 

different 



dltia ^ HeribannuSf appears from the Book of Feuds, 
i/^. 2. Tit* 40 J 54, 55. Schih. Cod* J^^^^ Alaman, Cap* 
8. 87. Conii ad Cap, 8. Se^. 16. Stry, Examen, jur. Feud. 
Cap, 18. ^ 26, 30. Zajius in ujus Feud.foU 41. Lindenh. 
Cod, Leg* Antiq. Int. Leg, Longobard. Lib* i* Tit^ 14* 
Lib. 3. Tit. 6. 6r Glojf. adindi verbo Heribanntts. 

Having obferved thus much concerning the Word Scu^ 
tagiumy as it relates to Tenure only, it may not be im- 
proper to note farther (from Mr. Madox) that the Word 
Scutagium was likewlfe anciently ufed in a more exten- 
five Senfe, to fignify any Payment afTefled upon Knightt 
Fees^ whether fuch Payment was for the King's Army or 
iiot; thus the Aid arifing out of Knights Feesy for ran- 
foming King Richard I. is called Scutagium ad Redepup^ 
tionem Regis, and other Aids fct upon Knights Fees were 
alfo for fome Time called Scutagia. Vid. Mad. Hifi, of the 
Excheq. 410, 431. 

(o) I Inf. 69. a. 

(p) Hift. of the Excheq. 43a; in Marg. 
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different Kind, in Refpedl whereof 
the Tenant, on Account of its Subfer- 
viency to the military Policy of the 
Nation, was oiijy efteemed as a Knight^ 
or military Tenant : And it is.no Ob- 
jedion to this Notion of Efcuage^ Jthat 
JLitthton hath not hinted it, becaufe it 
might in his Time be confounded and 
\q^ in the more general Notion of Ef^ 
cuage, confidered as a Fine or Commu- 
tation for Service, to which all Tenants 
by Knight-Service were liable, if they 
did not by themlelves,- or by fbme other 
Perfon, difcharge the Duties of their 
Tenure: For, 

II. Though EfcuagBi confidered as 
a Species of Tenure^ might be of the 
Nature already fuggefted ; yet it muft 
be allowed^ that it was anciently, as 
well as at this Day, more geixerally 
underftood to denote a MulB or Fine 
for a military Tenant's Defeat of Ser- 
vice (q), and that, though it was 

I 2 not 



(q) Vid. Mad. Hift. of the Excheq. 438, 439, 454: '457> 
458,462. 
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not from the Time of King John^ 
whatfoever it was before, arbitrary 
and at the Will of the Lord, but was 
to be fixed and affeffed by Parlia- 
ment (r), It was -neverthelefs aflefled 
as a Fine or Satisfadion to be ahfwer- 
ed by fuch Perfons only, as did not 
attend to the Duties of their Tenure 
(Q : For though it is very certain, 

that 



(r) Roll. Tit. Efcuage iejlre ajfejfe per ParUamenty fays 
that King John^ en un Charter ordain en cejl manner* 2 Ro« 
Ab. 509. o. I . Vid. infr. • 

(0 And therefore, if the LowJ^ diftrained his Tenant 
for Efcuage, it was in Litiieton^s Time a good Plea to 
fay, that he was with the King in his Wars^ Lit. SeSf. 
102.. 

There is a remaHcable Paflage in Mat^ Parts^ (fol 372.) 
importing that a Fine or Commutation, called by him 
Jtuxilium^ was after the Charter of King John to be af- 
lefled de jure^ for Defe^f of Service, and not otherwife. 
The whole Paflage is worthy the Reader's Notice, ^nd 
therefore I have tranfcribed it, viz. Convenerant eo tent'' 
fore^ (Anno fciFt 1232. Nonas Martii) ad Colloquium 
apud Wejlmonajierium ad Vocationem Kegisy Magnates 
Anglia tarn Laid quam Pralatiy quibus Rex propofwt 
quod magnis ejfet Dehitis implicatus caufa belUca Expe- 
ditionist quam nuper egerat in partibus tranfmarinis'y 
nnde necejjitate ^ompidfus ^qb omnt generaliter AuxiHum 
pojlulavit : ^ ^0 audita Comes Cejlria Ranulphus pro 
Magnatibus Regni loquens refpondity , ^uod ComiteSy Ba- 
rones ac Milites qui de eo tenebant in Capite cum ip- 
fo erant ibi corporaliter pra^enfes^ Csf pecuniam -fugm ita 
inaniter Effuderunty quod iilde ^Pauperes omnes reeejfe- 
rant^ und^ Regi d( Jur4 JmUum mn dfb^bdnt* Etfic 

p$tita 
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that all: Tenants by Knight-Service 
were originally bound in all Events, 
either by themfelves, or by feme o- 
ther Perlbn;, adlually to do the Ser- 
vices of their lsnure\ vet, if fuch Te- 
nant . did neither 4^ ^hem himfelf, 
nor, provide : another Perfon to do 
thenii the Lord n>ight accept a pe- 
cuniary Satisfa^ion, and choofe whe- 
ther he would take Advantage of the 
Forfeiture or not (t); but then the 

I % Tenant 



fftiia Life'fiiiif Lajci omnes recejferunt. Pralati vno Regi 
Yefpondeihe$ Hixerunt^ ^^lAd Epifiopi multi ^ Ahhates^ qui 
vo^ati era^t^^^f^n 'futrfff^t prifpHW^ ^ fie patter unt Indw 
ciaf quoufyue ad Diem 'certttm pojfent omnes pariter con* 
venire: Prafikus e/i itaque Dies a ^indecim diebus pojl 
Pafibfi^ lit otpnibUA con^i^e^is^ tunc fiertt quod irat di jH,n 
faciendum.^ ' - 

. tO^^^ Ndn-j^di:forAiafice of the feudaP Duties was a 
Forfeiture o^f a Feu4 ^pears above, p.^ 43.; and that it 
was' IrktV^ife anciently a forfeiture of Tenure appears 
fri>in fjie Loigpr-poojq^Qf: Jp^don citecf.ibyr Mr^ SebffM 
m.hisVlotes' upon HenghaWy p. 114, 115, f;/z. Eft jux^ 
ia- jthendum Burgum unius Militis Manfio qua Lea vo* 
catur : Hanc fPlllielmus Regis Camerarius de Londonia 
tenelfat^ ThJA ff^iUiam held it of the v^i%, and by 
kptg^^iervlce: In 2 Hen^ L l^ords were levied to en- 
CDUnteV RpbeKt Duke of Nirmandy, when Faritius Ab- 
bot x)T Abingdon required of William bis' Tenant to find 
hini a Man for the Army, as his Tenure bound him to 
dp; tuf fPtlliam denied it-j thereby the Abbot was dri- 
ven by pther Means, to fwpply. the Kumber of hi^ Part. 
- V. > .: . ^^,r ■ ^ -*••'• The 
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Tenant was at the Mercy of the Lord, 
and fuch Satisfadion was to be made, 
as the Lord thought fufHcient : But 
as the Feudal Severities abated, and 
Lords grew indifferent, whether th^y 
were ferved bj^ their own Tenants, 
or by others, fuch Forfeitures were 
eafily difJDenfed with ; and pecuni- 
ary Compenfations, fuch poffibly as 
might barely enable the Lords to 
hire others to do the Services of their 
Tenures^ were commonly accepted j 
infomuch that, as fuch Compenfati- 
ons became frequent, and ^t jiength 
ufual, mofl Tenants grew carelefs of 
their Services, and chofe rjather by 
thefe Means to fatisfy their Lords, 
than to do their Services in Perfon, 
or be at the Trouble to provide an-* 
other to do them; Our Kings anci- 
ently 

■■ » « - . . • 

The Abbot afterwai^s iamiiu (fis . the Book f^uh) in 
Pnefentia Sapientum banc rem ^ventilari fecity ut . lUe 
neutrum negaret^ imo f^teri fie ejfi vera ratione cttgere^ 
fur, Vnde cum Lege pctri^ decretum procejjijfet ipfiim 
ixortem terra merito debere fieriy Interpellattone h^no* 
rum qui intererant Virorum reddidit ' terram Hiom iUi* 
And fo the Tenant (fays Mr. Seld^n) und^ &ir Conditionii 
Jiad bis Land a(pa« 
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cntly (u) taking Advantage of, or 
perhaps complying with, this Hu- 
mour of their Tenants, which had 
made their actual Service doubtful 
and precarious, did fometimeS upon 
Occafions of War, without Summons 
or other Ceremony, aflefs a moderate 
Sum upon each Knigbis Fee^ as a 
Scutage or Efcuage^ by Means where- 
of they might be enabled in all E- 
vents to provide Soldiers or Stipen- 
diaries to do the Services of their 
Tenants (w), who, as Equivalents 
had prevailed, could not be fecufely 
depended upon : But as Efcuage of 
this Sort was a ^previous Commutati- 
on or Equivalent for Service, really 
impofed at the King's Will, and noC 

I 4 incurred 



(u) Hinry II. is thought to have taken the firft Scutage. 
Mad, Hiji. of the Excheq, 435. Spelm. Ghjf. ad verhum 
Scutagium, 

(w) Fit inter dum ut imminent e vel Infurgente in reg- 
num hoftium machinatione decernat Rex de fingulis feodis 
Miiitwn fummam aliquam falviy Marcam (fcirt) vii Li'* 
tram unam^ undeMilitibusjftipendiavelDonativafuccedant* 
Mavult enim Princeps fiipendiarios quam Domejiicos bellicis 
appontre cajibus. Hac itaque fummoy quia nomine Scutorum 
Solvitury Scutagium nuncupatur^ Gervaf* de Tilb, de Scacu 
apud Mad. foJ. 25* 
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incurred as a Fine or Ck)mpenlation 
by any Default or Negle«^ of the 
Tenant, it was not long fubmitted 
to; for, though the King, pofllbly 
until the Charter of King John^ 
.might have a Riglit to fix the Fines^ 
which particutar Tenants voluntarily 
incurred or compounded for; yet it 
was not reafonable that he (hould dt 
his Pleafure demand a general Com- 
mutation, that his Tenants fhould in 
all Events fubmit to r • But on the 
contrary, if he would rather have .a 
general Efcuage or Commutation, 
than the perfonal Service of his Te- 
nants, it was highly reafonable, that 
his Tenants fhould agree to it, and 
in Parliament aflcfs the Sum, that it 
might not exceed the Value of their 
Service, or the Occafion of the De-r 
•mand : This was thought fo reafonable, 
that in the Time of King John, it was 
infifted upon as an undoubted Right 
of the King's Tenants, and was, by 
an cxprels Article of that King's. Charr 

ter, 
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tiEf , allowed and eftabliflicdi as fuch : 
Aiid bec^ufe every Efcuage^ even for 
particular Defeds of ServicOj did, i9 
j^js Time, concern fb great a Number 
of the Subje<as of the Realna (x), thi^ 
Kirjg in the fame Charter declared 
farther, th^t he would not impofe, cy 
aflels ANY Efcuage ntji per Commune 
Concilium Regni (y'j.i And yet ob- 
liged hin^felf upon all Occafioop 
jp accept of Efcuage as a Satis&^ion 
for Service^, in the; fan^e Mapner as it 
h^d bee^c ufually acqep^d in th^ 




<. w « 4 



.. (x) Albeit Efcuage incertain be due by Tenun^ ytt 
becaufe the aiTefTment thereof concerned fo many, and 
fo great a Number of the Subje6)d of the Realm, it 
.coqld not be ^ffe^ed ^y. the jKHpfo or by any ot^eip, ,but 
by th^ P^rllapent i- arid 'this was. ^js the Lord Coke)' by 
the iCi)inmori Law, i Inf. 72. a, bqt Isittleton^ who':tteVa: 
werit. beyond himfelf fpeaks niorc doubtfully of the Matteil 

Lit. Se^. 97* • ' \ - , . . ' .* 

. (y) Nullu^ Scutaglum ponatuf in 'regnib mjirc ntJi ^er 
fQwmune Concilium regni nojlrl . ' 1^ ^ ^ Et de fcutdgiif 
aj^dendis fubmon^ri faciemus Afc'}iiiptJcepos\ Abbates, C!*- 
tmies ^ AiajcKes Ear ones regni. nnglilatim per Litiras 
ti^rflh ^. pratefea faciemus fubn^meri |n generaii pe^ 
ftceiomites £? Balliyds nojlras omnes ^lios qui in Cdpif^ 




Charter of Hen^ ill^ but were notwitliftapding oUferved 
without Intermiffion, 



f«A 
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Time of his Predeceflbrs (z). This 
"Declaration or Ck)nceffion, which im- 
mediately refpeded the King and his 
Tenants only, was equitably extend- 
ed to all mefne Lords and their Te- 
Hants, To as to oblige them likewife 
to pay and accept EJcuage at the Rate 
aflefled (a). 

BJcffage^ thus to be aflefled, being 
now the only Penalty for Defed of 
Service, many Lords by Agreement 
^tween then! and their Tenants fixed 
this uncertain Efcuage to - a certain 
Sum, that fliould be paid, as often 
as Efcuage fhould be granted, with- 
• ' out 



r ' (z) Scutagium He cdetero capiatur ficut caps temport 
.Rfgis Henrici avi noftri confuevit. ( Vid- Char. Joban- 
l)is ibid.) Tbis Qaufe cannot be, underftood as it ftands 
in tbis Charter to direA, or relate to, the Manner of af- 
/eiSng Efcuage^ that being fettled by a former Claufe ; 
but it muft be underftood to eAablifli Efcuage as a 
Commutation for Service, that being the Senfe in which 
it was firft (as it is faid) taken in the Time of Hen. IL 
.l^ut .ftill this Qaufe, ais it ftands in Mag, Chart a Hen. IIL 
Cap. 37, (the feveral Claafes of King John^s Charter re; 
lating to the Impofition and AfieiTment of Efcuage htm^ 
omitted) might poflibly be underftood, not only to efta- 
JXrSti Efcuage as a Satisfadion for Service, ' but to dired 
likewife the Manner of afleffing it agreeably to the Char* 
tcr of King John. 

(a) Lit. Sea. 100, xoi. 



1 
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out Regard to the Rate that fhould be 
fixed or afTeffed by Parliament: Ef- 
cuage thus afcertained was called Ef- 
cuage certain^ and becaufe it did in 
EfteA difcharge the Tenant from all 
military Service, the Perfons, who 
held by fuch Efcuage^ were looked 
upon as Socage Tenants, and were 
no longer efteemed as Tenants by 
Knigbt-Service (b); 

(b) tilt, ScA. 98, lAo. I Inf. 87. a. 



CHAR 
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C HAP. III. 

. . . • 

AVING thua imperfedly fet 
fortli the Nature of Feuds, and 
lewn tow Tenures y. and the Confe- 
quents ,p£ Tenure were probably e- 
itabji&ed in England -y I fhall now 
^cipdeavour to fliew^, th^ij, though pwr 
Dodlrine of Tenures, ta^y not exadly 
tally with any particular Syfteih of 
Feuds, they-; are ;iieyfirti|ekis cf;^ Feu- 
dal Nature, as well as Original ; for 
though there may be many Particu- 
larities in our Law of Tenures, that 
can hardly be accounted for upon 
ftrift Feudal Principles ,• yet they will 
in no Degree aflfedl the Truth of this 
Propofition, if it be confidered, that 
the Feudal Policy did not at once 
prevail in the feveral Parts of Europe^ 
by a conquering Power, or in a legif- 
lative uiifform Manner, but that it 
obtaining as a mere Policy, and as 
fuch, gradually ipreading itfelf over 

the 
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the Weftcrn Parts of the World (a), 
was varioufly received, every Nation 
fo modelling it, as to prefer ve its 
principal Aim, and at the fame Time 
to make it Conform as far as poflible 
with the Notions of Government and 
Conditions of Property entertained 
and eftabliflied in each Country (b), 
antecedent to its Reception of fuch 
policy. . V 

To come therefore to the l^ufinefs 
of this Chapter, it is to be obferved, 
that it is (o abfolute a Maxim or Prin- 
ciple of the Law of Tenures^ that all 
the Lands in England are holden ei- 
ther mediately or immediately of 

the 

ft 

(a) Jus hoc feudorum non fimul mc uno Tempore Geri'- 
tibus ' Europeis ilkxiu fid his firius^ illis ^itius finjimqui 
ado/evity ti* radices trndi^uaque coepit agere. Crag, dc jur, 
feud. 29. 

§lua (feudafiirt) ab iifdem Longobardis jam slim Mori- 
bus erant recepia^, eadem apud pkrafqut Gentes alias ita 
invaluere ut partem apudfmgulas juris 4ivilis fiiciant. QrQt« 

Prol,'Hi$. Goth. 6+v .' 

. (b) Jm feudale eft lotaU^ V^fy^f partes at quaqvfibi 
commodior pldebaiur, Gentes Europe^ ad fi iradu9ffr 

runt ^ Obfervationibus diverfis, quafi Emoilierunt. 

Crag, do Juf. feud. 217. Dtibium noH eft Gentes diver* 
fas recipiendo fedetentitn feuda^ Jura queque fpecialia 
ftbi circa eadem (9^ituijje., Stryk. JExam- Jur* F^hJ. 

Cap. Jr QtS. 
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the King {c), that even the King 
himfelf cannot give Lands in fo ab- 
folute and unconditional Manner, as 
to iet them free from Tenure: PixA 
therefore, if the King fhould grant 
Lands without referving any particu- 
lar Service or Tenure^ or if he fhoulcl 
in exprefs Words declare, that his Pa- 
tentee {hould have fuch and fuch 
Lands abfque aliquo inde reddendo ; 
yet the Law or eftablifhed Policy of 
the Kingdom would create a Tenure^ 
and his Patentee fhould anciently 
(before the Stat. 12 Car, 2. Cap. 24.) 
have held of him in Capite by Knight- 
Service (d) ; for as a Tenure was ne- 
ceflary, and the Tenure in fuch Cafe 

uncertain 

• 

(c) Thus according to the Lord Cokt^ all the Landd 
and Tenements in England in the Hands of Subjeds are 
faolden mediately or immediately of the King : For in the 
Law of England we have not properly AlUdtum<i that \%<^ 
any Subje£l's Land that is not holden. i Inf.j^ 65. 2 /»/ 
• 501. Somn^ Treat, of Gav. I26, . 

(d) Of fuch Neceffity is the Refervation of a Tenure 

«-— »- that altho' the King (hould grant Land without 

any Refervation of Tenure, or by exprefs Words abfqui 
aliquo inde reddendo., yet the Law Would create a Tenure in 
Capite (Cafe of Tenures upon the Irijh Com. of defedive 
Tit. 196.) by Knight-Service, 6 Rep. 6. 9 Rep. 123. 
Fid. Bro, Tit. Tenur^s^ 3« 52« 
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uncertain, the Law created iiich a Tenure 
as was moft agreeable to the Policy and 
Defign of Tenure^ and fuch as came 
neareft to the Natyre of a proper Feud, 
upon the Feudal Prefiimption, that e- 
?ery Feud was a proper Feud (e), that 
did not appear ex verbis Iwoefiitura to 
be otherwife (£)>: befides,*- a Tenure of 
Ibme fort or other is fo ncceflary, 
that it cannot be releafed ; and therefore 
if the King releafe the Services to his 
Tenant, it will not eztinguifh the 7^^ 
nure ; but the Tenant fhall ^otwith- 
{landing hold by Fealty^ which is (fays 
the Lord Cohe)^ an Incident infeparable, 
//. e, effential) to every Tenure (g), and 
which cannot therefore be releaf- 
ed (h). 

This 



Ye) Vid. Sup. p. 36. 

(f) Thus in Scotland all Lands are prefumed to hold 
JVard^ except another Holding be exprefled, CsT fervitiu'm 
debhum bf Confuiium is interpreted to be fTardholdingy which 
is the propereft Holding, and in the Scotch Divifion of Hold^ 
ing anfwers to our Tenure by Knigbt'Servia. Vid Sir. Geo. 
Mackenzie's Inf. 107, io8. 

(g) 9 Rep. 123. Cafe of Tenures* &c. 196. 

(h) Fidelitas remitti npn potefi. Zaiutt ia ilfu8 Feud. 1 22* 
Vid, fup, p. 35. 
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This Fundamental Principle, that 
all the Lands in England are holden, 
is fingly a Proof, that our Lands thus 
held are either Feu^s, or of a Nature 
very like them ; fince (as Mr, Selden 
iays) veluti Benejkia feu Feuda ciiente- 
lam altcujus Domini merito ac planif- 
fime aut. Agnofcant aut Agnojcere de- 
heant (i). 

Lands thus held we call Tenures 
-(k), which are principally and gene- 
rally divided according to their Ser- 
vices, (whether Military or Predial, 
certain or uncertain) into Tenures by 
Knigit-Serviciy and in Socage 

1. Tenures by KnightService dif- 
fered very little from proper Feuds ; 
for they were purely Military, and 
genuine Effeds of the Feudal Eftablifli- 
ment in England. The Services were 
occafional, tho* not altogether tfncer- 
tain, as in proper Feups. (I) ; they be- 

.'■'■■■ - ing 

* *" ' ' - - . ^ 

• , . .^ . / , ' . ■ 

(1) Selu. Notes ad Eaditier. ioj., 

(k) Tenur^ ^.ifl,\h'^ ^^^^^^ P^^ , ^y ^^^ tenemtnU font 
Unus des S^^n^rx* . ^C\x(tum^ 4e Nurm, Cap. ,28. fol. 

47- t- 

(1) Vid. fup. p. 28- 
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ing with us reftrainedj as in Norman- 
dy^ to 40 t)ay3 (m). But the Tenuri 
it{*eJf was iii moft other Refpeds to 
be confidered as a proper Feud ; for 
it was created by pure Words of Do- 
nation (n), was transferred by Livery 
or Iniiejliture^ and perfected by Ho- 
mage or Fealty (o) j It was fubjed: to 
Reliefs Aidy and Efcheaty to Ward- 
Jhip and Marriage^ and to almoft all 
the Conditions and Reilridions of a 
pure Original Feud. 

Thefe linures by Knigbt-Serifice 
are now abolifhed by the Stat. 1 2 Cat* 
2. Capo 24. and turned into tOmrnon 
Socage 'y fo that I (hall not diftind* 
2y confider the feveral Properties, 
Kinds and Divedities of Tenutte treat* 



(m) Vid. ConAtetud. Normaii. Tit. de £](ercitu 
Cap. 25. & Liti Se£l. 95. 

(n) Vid. I Inf. 9. a. 

(o) Whatfoever Difference there was abcientty iti out 
^w between Homage and Feftlty, (Vid, Sup. p. 56, 67^ 
in Mttrg.) they are now fo blended together,' that they 
are in EiFet^ with us, as in other Countries, but one and 
the fame £ngagement> Vid, Lt Stah dt Homitnt i^ 
£dw. II. Lit. Sta. 85. Crag, dejurt Ftud. 222. Cu/bm* 
di Norm, Cap. 29. fal 48* b, Bg(t» Hijli af Mng, Geih 
990, aoi4 
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ed of by our Engli/b Lawyers under 
this Head, but Ihall barely inquire, 
how far our Tenures in Socage may be 
fuppofed, even at this Day, to retain 
tli^ Nature of Feuds. 

Tenures in Socage (p) are Holdings 
by any certain conventional Services, 
that are not Military (q), the Word 
Socage being according to Mr. Som- 
net (r), derived of the Saieoh Word 
Soc which, imported a Liberty, Pri- 
vilege or Immunity, and Agium, 
which was, according to the Lord Coke 
(f), a legal Termination importing 
Service or Duty. 

The . Privilege or Immunity (fays 
Mr. Somner) imported' x by Spc con- 
iifted in a Freedom from . all mill? 
tary and uncertain Services, where- 
in to A G I y M being added, which 
, fignified 

(p) Socage (fays Mr. Somner) is a Term as old as 
Domefday-Book^ tho' it firft occurs in Glanviiy and be not 
ufed in any cider Record. Treat, of Gav. 243. 

(q) Tenure en Soccage ejl'iou le tenant tient de fon Seig" 
nior fan Tenement per certain Service pur touts maners de 
fervices ijfintque lei Services nt font pas Services de Chivairj^ 
Lit. Secft. 117, 

(r) Treat of Gav. 133, 141, 
CO^i Inft. 86: a. 
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iignified the Agenda, the Service or 
Duty to be returned for that Privi- 
lege, it comes forth Socagium in La- 
tin^ Socage in Engli/b ; and he thinks 
that this Term cannot, according to 
the Opinion of our common Lawyers, 
(t) be derived from the Word Soca, 
and fb be underftood to import 
Servitium Soca, that Senfe be- 
ing (as he fays) too narrow to take in 
all the Services of the federal Eftates, 
that are held by Socage 'Tenure : But 
as Littleton (u) obviates this Objedti- 
on hy declaring that this Tenure^ which 
had its Denoinination from its moft 
ancient and ufual Service, "may well 
retain the fame Name, notwithfland- 
ing the Service of the Plough be now 
•changed into many other Kind^ of 
Service; I mufl confefs, that, though 
the Conje(9:ure of Mr. Somner be 
very Ingenious, and though Brtt^ 
ton% Defcripition of Socage le^ 

K 2 nure 

(t) Vid. Lit. Sed, 119. FletaL. 3. Cap. 16. Se£t. 3. 
(u) Sea. 119. Vid, I lof. 86. b. Crag, do Jur. F«ud, 
65. 
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ntiYe (w) feems to countenance it ; yet 
1 am inclined to prefer the general O- 
pinion of our common Lawyers, !• 
Becaufe our Divifion of Tenures into 
Knight-Service and Socage^ consider- 
ing Socage as a Tenure per Servitium 
SoCiBy di redly anfwers the Norman Di- 
vifion of Tenures into Fiefs de Haubert 
(x) and Fiejs de Roturiere^ that is 

according 

(w] Sokimanries fount Terns & TimmentSf ^i nt fount 
myi Unik par Fee de CbivaUer nepar grounds SerjauntieSy m 
par petitSj mes far fimples Services^ /come Terres Enfrancbet 
par nous ou par nos predecejfours d^nos aunciennes Demeynes^ 
Brit* cap. 66. Sed. 438* 

(x) Hence a Tenant by Kmght-Service is defcribed in Hm 
old Cuftomer of Kent^ as one qui tiene per fee de Hawberke^ 
Lamb. Peramb. of Kent5 646. 

Mr. .Loyfeau gives a very rational Account of the De- 
nomination of this Fiefy which, becaufe it (hews in fome 
Meafure the Analogy between this and our ' EngUJb 
Knight's Fee, I fliall giv'e the '^BfeaUer in his own Words, 
v'!%. Lis Seigneurs des BarermieS'r*--^ft font appellez Hauts* 
Barons^ ou hauts Bers ; car it eji hiert certain que^ ■ ' Ber 

t£f Baron eji mefrhe cbofe* -Et Hautber fiff Hautbaron 

font confondm comme Synonimes^ & de la fans doute Origi- 
nairement a ejlre dit le fief de ]ffautbert'^''-^Mats pour ce que 
Je Haut Ber ou Seigneur defiefde Hautbert eftoit tenufervif 
le Roy eu guerre avec Armes pUines*"^^ — ^ confequemment 
dvec Parme du CorpSj qui ejioit lors la cotte de 'Mailles, de 
la eJi venu que ceji arme a ^e appeUee Hauber ou Hauber- 
geon^ dont a fuccejjion de temps eft advenu^ que le fiefde 
Hauber a ejle pris pour toute efpece de fief^ dont le Seigneur 
ejl tenu fervirie Roy avecle Hauber ou Haubergedn, hc^y^ 
f^u Twite des Scigneuries I56, 157. Vid. Seld* N9tfe» on 
his Jan. iig. 
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according to Mr. Somners own Trans- 
lation, the Gentleman s and the; Huf' 
handman\ or Ploughman's Fee (y) ; 
and 2. Becaufe in this Sen(e the le- 
nure in Socage is like the Tenure by 
Knight-Service^ the other Branch of 
Tenures, fimply denominated from 
the Name or Nature of the Service, 
anciently referved upon fuch Tenure. 

But be this as it will, all oviv En- 
lijh Fees or Holdings^ whether they be 
Frank or Emphiteuticaryy Burgage or 
Gavelkind, (though Burgage and 
Gavelkind have many Qualities dif- 
ferent from Common Socage) do now 
fall under the Notion oi Socage Te~ 
nuresy which, though they vary in 
point of Service, Succeffion, and the 
like, as improper Feuds (z), do ne- 
verthelefs retain the Nature of Feuds ; 
Jnafmu^h as they are held of fonie 

K 3 Lord 



(y) Somn. Treat, of Gav. 36, 49, 50. Vid. LiMnb. Per- 
iunb. of Kent, 604. 
^ (z) Vid. Sup, p. J2. 



1 46 An Introdu&ion to the 

Lord or Superior by' fealty (a), and. 
ufually by fome other certain Service 
or Acknowledgment ; and inafmuch 
as they yield or pay Relief (b), and 
may efcheat. 

Our 



(a) Fealty was as neceflarily incident to ?very Tenure^ 
as to every Feudy (Fid. Sup. p. 35.) and therefore if the 
King granted Lands tetund* per Servitium unius rofa fo^, 
lummodo pro omnibus ^ omnimodis aUi$ Servitiis j yet 
Fealty^ the Politick Bond of Tenure^ tho' looked upon as 
a Service, (hould be fuppofed contrary to fuch Grant ^ 
(6 Rip. 6, 7.) for Fealty could not with us, more than 
by the Law of Feuds, be difcharged or difpenfed with^ 
bccaufe it was the Vinculum Commune^ or Cement of 
the whole Feudal Policy j and, though it was fworn to the 
Lordf virtually extended to the whole Community ; the 
Lord therefore was to fee that his Feudatary did his Feal- 
iy^ that is to fay, that he contributed, according to his 
Fealty^ or feudal Engagement, to the Maintenance an4 
the Security of the Society, forhied and united together by 
a Military or Feudal Policy. And this was anciently onp 
of the main Articles of Inquiry in the Lord's Courts called 
at this Day a Court-BaroH j in which the Lord was wont, 
not only to receive the Fealty of his Tenants, but to inquiry 
of, and ' inforce the Obfervancc of it ; not merely as it 
refpedled his particular Intereft, but as it tended to the 
Defence and Security of the Publick. (Vid. LL. PViU. h 
Cap. 59.) And the Lord in Confequence of fuch Featty 
done^o him, and of the Power he had, and the Obligation 
he was under to inforce It, feems to have been anciently ac* 
countable to the Publick for the Behaviour of his Tenaiit, 
(Fid. Leg. Hen. I. Cap. 8, 41.) until it was exprefly de- 
clared by thp 86th Law of Henry L that he (hould not be 
accountable for the Misbehaviour of his Man or Tenant ; 
$i Homo ,fuus misfaciat fine pojfe vel vclle-fuo^ inaximeji 
tfuvquam deinceps ^d eum redeat. 

(b) Vid, Sup. p. & ibid, ia Marg. 
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Our Lawyers divide thefe Tenures, 
according to their Duration, or what 
they call the Quantity of Eftate, into 
Eftates in Fee^ for X//^, for Tears, 
and at Will ; but I fliall divide them 
into Eftates in ¥ee and for Life only, 
this Divifion being large enough for 
my Purpofe. 

I. Eftates in Fee are either Fees Sim- 
pie, or Fees 7 ail. A Fee Simple, tho' 
it be, according to Littleton, Heeredi^ 
tas pur a (c), yet is not fo called, be- 
eaufe it imports in Eftate purely Al- 
Icdial, or free from all Tenure", but 
is fb called in- Oppofition to Fees 
Conditional at Common Law, 'and 
jPees Tail iince the Statute Weftm, 2. 
de Dx)nis \ as importing a fimple Inhe- 
ritance clear ' of any Condition, Li- 
mitation, or Reftridion (d) to any 
particular HeirS) and defcendible to 
' K 4 the 

(c) Wi: Sp«. i.^ 

(d) Thus, according to the Lord Coke (1 Inf 1. h,) the 
Word ,Si^fifJe propeifly , : ^?^cludeth both .^Conditions .and 
Limitations, that defeat or abridge the Fee. And according 
to Fleta^ Simplex Donatio (^ pura fjlt ubi nuUa adjt^a ifi 
Conditio nequi mdus. Fleta^ Lib. 3« Cap. 8, 



f 48 An IntroduSHon to the 

the Heirs General, whether Male or 
Female, Lineal or Collateral; for it 
having been for many Ages a fixejd 
and undeniable Principle or Axiom 
of the Law of 'Tenures^ that all the 
Lands in England are holden, our 
Englijh LaNyyers very rarely (of late 
Years efpecially) ufe the Word Fee 
in Contradiflindion to Allodiuniy to 
denote the Tenure and Quality of a- 
ny Man's Eftate ; but generally ufe it 
fimply to exprefs the Continuance or 
Quantity of Eftate ; and this is clear- 
ly the Senfe and Import of it in the 
Form of Pleading an Inheritance in 
the King, vm* Rex feifitus fuit in 
J^ominico fuo ut de Feod&t where the 
Word Feodum cannot poffibly inaport 
1^ Tenure (e) ; Nor can it (as Sir Henry 
Sfelman fuppofes (f), contrary to the 
prigin^ and proper S^nf? of the 

Word) 



(e) For the King cannot be faid to'bea T«k^, ber 
caufe a Tenant^ holdeth of fome Superior, Md^^die Kbg bath 
no Superior but God. i Inf. I, \, Caft •f'^fium-is^ J93» 
194. ' * -. , 

(0 Treat, of Feuds, fol. 6. 
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Wcf d) import Dire£ium Dofftinium ; 
kut timfl be underftood, without Re- 
gard to the Dominium, Propriety or 
T^^nursy £mp]y to denote an Inheri- 
tance (g), , 

Sir Thomaf Smith (h), Cow$l 
(i), and others therefore mifappre- 
hending the Senie, in which Lit^ 
tleton fays, that Feodum eft Idem 
quod Hareditm Legit ima ^ pura^ 
charge him with a new and abfurd 
potion of a Fee -, wlieceas if ht be 
xigbtly underilood, it is plAin tlial:. 
:he doth^ not ufe Jtfac Word F^e in an 
improper or barbarous* but m^ a par- 
tial Senfe only; fbr ^oe. dioiie Donm 
or Benefaia, whictk we nowdcail Feoda, 
were not £0 called, kiU t^ey became 
Hereditary (k), the iWbrd Fjtodum^ as 
4 Term> imports iiot only Beneficium^ 

but 

(g) Fee, in our legal Underftandii^ (ftith the Lord 
XjoU^ X Inf. 1. M fignifieth, that the Lainl belongs tons, 
and our mirs, in Ke^iefi whereof the-Owner is.faid to be 
fit fid in Fei^ and |n this Senfe the King is faid to ^Jitfii 
in Ffi. X 

(h) Smith de Rep. Ang. 283, 28^ 

(i) Cowel Int ad V^faufl(i Fee. 

(k) Vid, Sup. p. ig. 
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but Beneficium ^ Hareditatem (1), and 
is fo to be underftood in the Formu'* 
la of Pleading a Subjects Title to an 
Inheritance in Dominico fuo ut de 
Feodo, where the Word Feodum im- 
ports as well Beneficium as Heredita- 
tem : So that though, when Feyps 
were fully eftablidied} and there re- 
mained no Allodial Property in Eng- 
land ^ Littleton uled the Woxd Fee in 
2.' partial. Senfe only to denote the 
Quantity of Eftate, and not the Qua^ 
lity or Conditions of Tenure ; yet it 
is not to be imagined, that he did it 
ignoraiitly ; unlefs we can fuppofe 
that lie knew nothing of the Ground 
of Tenures, or of thofe Authors, who 
had gone before him, and had ex- 
prefly noted, that Feodum did like wife 

import 



(Ij M^ Ftudum duplid ratiatu aeceptum prtiunti 

plia fcirty qtu qtds ttntt immtWt aliquid ex quacunqfie eauj/t 

Jibi (^ Httrfdibia fuiSf aUa, qua quit tetut ah alio j^er^td' 

ditum vel ftrvitium vtlutrwfiqut. ^w. Inf« L. 2, Tit. % 

Sea. 8. • ' 
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import Lands holdeil of another by 
Service (m). 

In conveying or conferring thcfe 
Fees or Eftates in Fee,( though they 
are nov;^, contrary to the Original 
Purity of proper Feuds, become ven- 
dible j the ancient Form of Donation 
is ftfli preferved ; and a Feoffment^ 
whether conftituting or transferring a 
Fief or Fee^ retains even at this Day 
the Form of a Gift (n) : It is pcrfed^ 
ed and notified by the fame Solem- 
nity of Livery and Seifih, or Invefti- 
ture, as a pure Feudal Donation (o^ 

. gnd 



(m) Thus Bira^on^ who wrote \ox^ before ^iitliUn^ 
fays, that Feddum efl id quod qu,U tenet ex quacunque cau-* 
fa fihi &f haredibm fui$ ■ Item dieitur Fiodum tf- 

iio modo ejus qui aliumfeoffat^ ^ ^^d quis tenet ab alip^ 
ut ft fit qui dicat talis tenet de tne tot Feoda per Servitium 
miiitare. ^rad. Lib, 4. fol. 236. b«' ' Flcta (Lib. 5. 
Cap. 5. Scft. 27.) gives us in 5rtf^tf»'$ Words, the fame 
double Senfe ef the Word Ftodumj which is exprefiy agreed 
by the Lord CoJte^ .1. Inf. i. *. 4 Inf 202, and was well 
underftood by Littleton^ as appears from his frequent ii4entioi> 
of Knight's Fees, 1. e. of Fees holden by ICnight Service 
Fid. Lit. Se^. gi;^ 102, 112, 113, i^c. , . ; , , 

(n) For DO is the apteft Word of F^eofFment. i 7nf 
9. a. whence a Feoffment is called Donatii. Hid. £sf FUta. 
Lib. 3, Cap, 8. 

(q) Vid. Fleta, Lib. 3, Cap. 15. Sed. 4, 5. Braft. Lib. 
2. Cap. I J. Sc6t. I. &^up. p. . 
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and is ftill direded and governed by 
the fame Rules; infomuch that the 
Principal Rule; relating to the Extent 
and ££Eed of a Feudal Donation, Te- 
nor eft Obferoandus (p)> is in other 
Words become a Maxim of our Law 
letating to Feoflmcnts, Modus Le' 
gem dat Donationi. In Feoffments 
too, as in pure Feudal Donations, the 
Giver or Superior, from whom the 
Fief or Fee moves, muft expreily li- 
mit and declare the Continuance or 
Quantity of the Eftate he means to 
confer, or elfe the FeofFee or Donee 
iihall have an Eftate for Life only 
(q); for Feoffments are ftill fofer'to be 
confrdered as Gifts, that they are not 
-to be extended be^^ond the exprefs 
Limitation or manifeft Intention of 
the Feoffor (r); and therefore as the 
Perfinal Abilities and Services of the 

Teoffes 

iv) V*^' Sup. p. 

j[q) I Inf. 42. a. Oag. dc jure feud. 53. 

(r) Fiodum exfua Natura eft fpiciei quadam Donatisnis^ 
fSf ^quum ejt t^ emms Dfinatmesjint ^ri^ijurhy m ^is 
plus donajfi prafumatur quam /n £h)fgtUfie tx^rejirit. Crag, 
de jur. feud, 50. Vid. Sup. p. 
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Teoffei were originally fuppofed to be 
the immediate or principal Induce- 
ments to the Feoffinent, the Feofice*8 
Eftate in the- Fee. (hould fubiift no 
longer than his Life ; unlefe the Feof- 
for, by an exprefs Provifion in the Crea- 
tion or Conftitution of the Fee^ gave it 
a longer Continuance. 

Feoffments had likewiie anciently^ 
(that is to fay) before the Statute 
^uia Fmptores 'TerrarunUi almofl all 
the Confequences of pure Feudal Do- 
nations ; for they without any Word* 
of Reiervation, created a Tenure be- 
tween the Feoffor and the Feofliee, 
and the Feoffor was, in Confequence 
of his own Gift (fl on Account of the 
Services he receiv*d, or was fupposM to 
receive from his Feoffee, bound to war- 
rant (t), and defend his Seifin or PoA 
feilion ; and if he could not maintain 
it, was obliged to make him Satisfac- 
tion 

(0 Vid. Statut. is Bigailil^ 4 £dw» I. Cap. 6. x loC 
584. a. 4 Rep. 81. 

. (t) ff'arrantizart nihil aliud eft quam Pojftdtntem df 
ftndtru Fleta, Lib. 5. Cap. 15. 6ra& Lib. 3. Cap. i6« 
Se& 10. 
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tion by rendering to the Value of the 
Fee, if it was evi<aed (u). 

Although this might fuffice to con- 
vince the Reader that our prefent 7^- 
nures are altogether Feudal, yet I 
fliall confider fome of the moft anci-!- 
cnt Qualities of Te?ture, as that our 
Eftates were not alienable, teflamen- 
tary, and the like, and fball fubmit 
them as farther Evidences of the Feu- 
dal Nature of Tenure. 

I. It is very certain that our Fees 
or Eftates could not at Common 
Law be aliened without the Licence 
and Conifent of the Lord (w), and. 

that 

(u) Vid. Sup. p. 389 39* Glanv. Lib. 9. Cap. 4. 
• (w) Vid. Spdiai. Treat, of Feuds, 21. Somn. Treat, of 
Gav. 8) 9* Bacon Hift. of the Eng. Gov. 274. 

The true Reafbn is given by Pkwden (Arguendo Aft- 
172.) ws* . ^jtia ks Confidences del Tenure (ceji) U /£h 
mage^ Fealty^ Service^ ^r. fuermt mutualment appro-- 
priati al Perfon del Roy fcT le tenant per le Original done^ 
ijfintque il ne puij/oit e/loyer ove^ reafon de eux transferrer ou 
jeverirfans gree^ Gfr. ' 

It is iaid^ indeed, Br§. Tit. Alienation lo. that a Te- 
nant hoKiing even of the King poet alyener devant An. 
20. H' III. cy franknuntfansjyeence que auter Heme poet 
"' But whether this Opinion be not grounded upon a 
miftaken Senfe of Magna Charta^ Cap. 32* is left to the 
Reader, upon what is fuggetted In &e Text concerning that 
Statute. 

The 
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that this Reftraint of Alienation was 
a Feudal Quality of tenure is hardly 
to be doubted (x), fincc it is not o- 
therwife to be accounted for (y) : 
But though Tenants in general could 
not de jure alien or transfer the 
tenure itfelf, yet the Tenants of 
Common Lords might give Part 
of their Lands (z) to hold of them- 

felves 



The Lord C9h (i /«/ 43. 2 Inf. 65, 66, 501.) fuppo- 
fes, that, tho' a Tenant could not at Common Law alien 
a Part to hold of, the Lord, becaufe the Lord's Seigniory 
•was intire, yet the Tenant might have made a Feoffment 
of the Whole to hold ^f the Lord^ becaufe there no Pre- 
judice enfued, 6fr. but this Suppo&tion is fo contrary to 
the feudal Notions of Alienation, {Bup. p. 29.) and fo 
inconfiftent with any reafonable Conftruaion of the Statute 

^uia Emptons Terrammy that it is hot to be credited. 

Id. Glanvil^ Lib. 17. Cap. i. Bacon Hijl* of Eng* Gov. 

374- 

(x) Vid. Sup. p. 29, 30. 

(y) Efpecially- if we may fuppoie the Saxon Bocland 
and Thaneland to have been alienable, as we are aiTured 
by Mr. Somner they were. Vid. Somn. Treat. Gov, 87, 88, 
•89, Spilm. Treat, of Feudsj 21. 

(z) Potefi qiiilihet Liber Homo terram habens ^an* 
dam partem terree fuee cum filta fua^ vel cum alia quali* 
bet mkliercy dare in Maritagium » ■■ ^ilibet etiatn 

cuicunque voiuerit pote/i dare quondam partem fui liberi 
tenementi in remunerationem fervitii fui^ vel Loco reli^ 
giofo in Eleemofynam ' ■■ Licet autem ita generaliter 
cuilibet de terra fua rationabilem partem pro fua volun- 
tate cuicunque voiuerit libere in vita fva donare, i^c. 
Glanv. Lib. 7. Cap, i. But in all tbefe Cafes the Donee 

held 
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felves (a), and did ia Pad often dif- 
pole of the Whole (b), by which, 

though 

held of the Donor. ^Temniur Aiittm Hatedes Donst$* 
rum Donationes & ns Donatas ficut ratimabiliter fa^d 
funif ilUs quibutfaHa funt isf hartdikus fuii fFarrantixan. 
Glanv* Lib. 7. Cap. 2. ' 

(a) Thia DiftinSioti betweeti JUinaiiw to bold of the 
next or fuperior Lord, and a Gifi tr Feoffmnt to hold of 
the Tenant himfelf, anfwers the feudal Diftindion between 
AHinathn and ^uhinfiuJlatUn : For thoMg):i\Sliiinfeuda* 
tion (by which a new inferior Feud wasi^rved out of the 
old, the old one ftill fubfifting) was allowed by the feu- 
dal Law; yet Allenatim (by which the original Feud it* 
ielf was transferred^ and a new Feudatary fubftituted in 
the Place of the old) was not« (Vid. Fend. Lib. %. TiU 
5. 26« Seef* 5. 27/* 34- &/?, 2, 3, Tit, ibS, Crag, dejur* 
Feud. 343* SchiU, Com. ad Cod, juf. Ahman. Cap. 30. 
Strf. £xam. jur. Feud. Cap. 19. ^efi. 23, 24. Zouci 
Defcrip. jur. temp, 11, 12. Seld* Tit* of Hon, 57^.) The 
Alienation therefore here faid to be unlawful muft be un- 
derilood of Alienation to bold of the /uperior Lofd, as it 
is oppofed to fubinfeudation^ 1* e* a Fecwment by the Te* 
nant to hold of himfelf. 

(b) That a Tenant might In Hehry IVs Time under 
(bme Circumftances, have given the whole Land^ appears 
from Glanvil. (Lib. 7* Cap. I* p« 46. a.) vi%. Si (is 
fcil't qui terram fuam donare voluerit) nullum Haredem 
filium vel filiam ex corpore fuo procreaiferit^ pHerat $» 
quajlu fuo euicunque Voluerit quandam partem dorxuctjivi 
toUan quajium (in vitafua) hareditabiliter* ■ ■ Sin autent 
bt Hareditatem &f ^it/lum babuerit^ tunc indijlinite verum 
q/l quod poterit de quajiu fuo quantamlibet partem Jive totwH 
xuicunqui voluerit donare ad remanentiamj de hareditati 
tfero Jua nihilominus dare poteft^ fecundum quod pradi&uM 
mJI^ dum fciPt rationabiliter hoc fecerit, 

Emptionet vel Deinceps Acquifitiones fuat det, cut magix 
pelit. Si Pocland habeat quam ei rarentes fui dede* 
runt^ non mittat oam ixtra Cognationm fuam^ LL. Hw L 
Cap. 70. 
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though they could not force si new 
Tenant upon the Lord (c)^ yet tliey 
put him to fome Inconveniencies (d). 
This PraAice (e) therefore was re- 
firained by Magna Charta^ Cap. 32^ 
Nullui Liber Homo det (f) de coetero 

amplius 



(cy.Vid. Bacon Hift. of the Engl. Got, 174. 

(d) As Lofe of Wardjhipj Marriage^ Ejchiat andl tli« 
tike. See thr Preamble to the Stat, Quia £mp. Tern 
i8 Edw. I. 

(e) That this was the Practice refiralned by this Law 
appears from Stanfird^ who ikys, that this Statute is but a 
Confirmation of the Common JLraWt as it doth appear by 
that (fays he) that is written in Glanvil, for fo one that 
held by Kmgbt^Servke^ if he might have been iiiffered to. 
alien the greateft Part of his Land, he would have aliened 
the fame peradventure to hold of him but in Socage^ or 
by fome fmall Rent, and then having fo little a Livelihood 
left to himfelf, how had he been then able to have done the 
Service of a Knight^ or a Man of War i or what (hould his 
Lord have had in Ward to have found one to have done the 
Service? Surely little or nothing; whereby the Strength of 
the Realm .might have much decayed : Therefore it was a 
reafonable Law to reftrain him^ as isie feemeth;^ ^e, Stanfi 

*de Prsero£* Regis iS. a, - 

The Author of the Mirror, I eonfefs, takes the Re«* 
ftraint of this Law in another Senfe, iaying, that Le Point 
de la grand Charter que defend que nul alien fa terre eiL 
prejudice del Seignior del fief eft enterpretable en ceft manner ; 
^e ntd tenant ne alien le fietu fon Seignior fans fon affent$ 
oua tenir en chief de Seignior fans ertereafe del novel ferviee. 
Mir. Cap. 5*. S^- %. p. ;^i 6^ 

(0' The Wiord DO, as ufed }rt this Charter, m GlanviU 
(tttfup. p. 155. n^e X.) and, in di Feoffments between c:om-* 
mon Perfons, was plainly, before the Stat, ^ia Emptores 

L Terraruntf 
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amplius alicui quant ut de refiduo ter- 
i^pojfitfufficientefjiefi Dcmifio Feodi 
fervitium ei debkum (g). The Words 
de catero do not (as .-I take it) fuppole 
that the Tenant might before have 
Uwfully aliened ot given the Whole of 
his Land to hold of himfelf ; becaufe 
then this Chapter, prohibiting it for 
the Future, would have been a Re- 
firaint upon the Tenant's Liberty at 
Common . Law : But . they plainly iup- 
oofe fuch Gifts jof Alienations , un- 
lawful ; which are' therefore reftrain- 
ed meerly in Confirmation of the 
Common Law. , And- it is pbieryable 
that, though this Chapter of Magna. 
Charta. allows the. Tenants of Com- 
mon Lords the liberty they claimed, 
q{ giving a reafonable P^r/ of. their 
Lands to hold of thiemfelves ; . yet it 

'« • • 

. • , _ . • » 

Tirrarum^ a Word of Subinfaidation \ the Law before that 
Statute (v{ithout any Words of Rcfervation) creating a Te- 
nure between the Donor and the Donee, or Feoffor and 
Feoffee, as now called. 

(g) The Words de refiduo Terra fa^ feodi Servitium 
plainly diftinguifh between M^e ^Land and jtbc )?et \ in- 
afinuch as the Refidm of th^ Lmi was to aiifwer the Ser- 
vice of the whole Fee. * 

a ' was 
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was not underftood to allow the King's 
Tenants the like Liberty of giving or 
dilpofing any of their Land to hold 
of themfclves (h). 

L 2 Hitherto 



(h) The Lord Coke (2 Inf 65.) fays, that the Tenant 
of a common Perfon might, before this Chapter of Mag- 

' na Chartaj have made a Feoffment of Parcel of his Ter 
nancy, to hdd of himfelf : But that it was doubted in the 

fKing's* Cafe, whether his Tenant might or no ' ■ . 
And if it was a doubt before, it muft remain fo notwith- 

•ftanding this Law, which is nieerly reftriSive> and not # ^ 
enabling: But' when oi^ upon what Ground this Doubt * ^ 
or Difference: was firift made, he does not fay, nor is it to 
be conceived.; fince it is clear that Subinfeudations were 
warraratedfcyithe Feodal Law, (ut fup* p. 156. note a.) and 
that they were an original :aiid neoeflary Branch of the 
feudal Policy itftlf, Y^/V. Sup. p. j^ S.) and the* fome Mq- 
dern Feudiits feem to countenance .this Difference; (Fid. 
Stry, Exam,_ J4ir, feud. Cap. ig. J^. 26* Sckilt- Cam. ad 
Cod, jur. Alaman. Cap. 49.) yet it feems to be rather a Lor 
calj thm 9 g^eral Jfeudal Diftiiifiion ; and therefore it is 

'Matter of Inquiry, when it was firft ftarted in England.: / / 
For though thfc Lord Coke faysj that it was a Doubt be- 

. fore Magna Charta ; yet it is not to be imagined that it 

-was. alwiap a Doiibt, . becaufe the many fubordinate Te- 
nures and Manors fubfifting at this Day, are fo many E- 
videnccB that it was not.^ And that it was not doubted 
until the Time of Henry IIL is highly probable from the 
Stat. 34 Edw, IIL Cap. 15,. which makes good all fuch 
Alienations made^ by People who held of the King's 

• Grm Grandfathirj or of other Kings before him, exprefly 

'fdvlng his Prerogative of the Time of his Grandfather^ Fa'* 
thevy and of bis own Time. 
This Savfhg t)f the King's Prerogative from the Time 

. of Henry Ilh.and not xA the Times before hrni, muft 

- appear .fomewhat e^ctraordinary, unlefs fuch Alienations * * ' 

twere firft queftioned in Jbjis Time; and if fp> t^^ 

Saving 
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Hitherto the Do<9:rine of Alienati- 
on, whether to hold of the Lord, or 
of the Tenant himfelf, feems to have 
been clearly Feudal ; and the firft 
Statute that materially varied from the 

Law 

Saving of tho Prerogative from that Time may realbnablj 
enough be accounted for ; inafmuch as fuch Perfons as a- 
liened afterwards might be thought to have done it with 
their Eyes open, and in Defiance of the Pnrogativej which 
the King therefore from that Time infifted upon. 

# • # Hence then we may fuppofe it partly arifes, that a new 

* * * Manor cannot be created at this Day ; for if this Statute 

was thought neceflary, as plainly it was, to make fuch 
Alienations good from the Time of Henry IIL the Sa- 
ving of the King's Prerogative from that Time implied, 
that they were not from that Time to be countenanced ; 
And tho* Sir Henry Spilman (Pojibum* Treat, of ancient 
Deeds 250.} fuppofes, that the Courfe of creating new 

,. Manors was ftopt by the Statute ^ma Emptores Terra- 
rum^ which reftrained the Tenants of common Perfons 
from aliening to hold of themfelves ; yet it could not in* 
tirely ftop it ; fince the King's Tenants in 'Capite were 
not within the Reftraint or Licence of that Law, and 
might as they conceived^ alien to hold of themfelves, until 
they were in EfFed reftramed by the above-mentioned Sta* 
tute of Edward III. 

Brookj Roll and Finch give us another Rcafon, inde- 
pendent of both thefe Statutes, why a Man cannot at this 
Day create a new Manor ^ notwithftanding he give, fay 
they. Land to many feverally in Tail, to hold of him by 
Services and Suit of Court; for tho', fay they again, he 
may make 2l Tenure^ yet he cannot make a Manors be* 
caufe a Manor cannot 5e without a Courts and a Court 

^ cannot be but by Contbuance Time out of Mind. Vid^ 
Bro. Tit. Comprif. 31, 34. Tit. Tenure 102. 2 Ro. Ah. 
120. Finch of Law 142 — — — — But it is an obvious Ob* 

^ je6lion to this Reafoning, that the like Rea£uiing might have 
sr prevented any Manors at all« 
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Law of Feuds in this Particular, was 
the Stat, ^ia Emptor es Terrarum^ 
1 8 Edw. I. which reciting tlie In- 
conveniences af Feoffments to hold of 
the Feoffors^ and not of the Lords of 
the Feey granted i^uod de ccetero Li- 
ceat unicuique Lihero Homini terras 
Juas/eu tenementa fua^ feu partem inde 
ad Voluntatem fuam vendere, Ita ta- 
men ^^od feoff at us - teneat t err am il- 
lam feu tenementum illud de capitali 
Domino feodi illius per eadem Servitia 
&* Confuetudines^ per ^(B feoff at or 
fuus ilia prius tenuity So that this 
Statute took from the Tenants of 
Common Lords the Feudal Liberty 
they claimed of difpofing Part of their 
Lands to hold of themfelves^ and, in- 
ftead of it, gave them a general Li- 
cence to fell all, of any Part, to hold 
of the next immediate Lord (i), which 
they could not have done before, with- 
out the Confentof the Lord. 

L 3 This 

(i) The Words de Capitali Domino in this Statute are to 
be underftood of the next immediate Lord. 2 Injl. 50 1- and 
Dominus Rex^ and Dominus Capitalis are in this Senfe dit 
tinguifhed, BraSf. Lib. 2. Cap. i(>.'Se£f. y. 
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This Statute however, not extending 
to the King or his Tenants in Capita^ left 
them as they ftood at Common Law, 
(k) until the Statute de Preerogativa 
Regis, 1 7 Ed. 2. cap. 6. viz. Nul- 
lus qui de Rege tenet in Capite per Jer- 
vitiutn tnilitare potefl alienare Map- 
rem Partem terrarum fuarum ita quod 
rejiduum non fufficiat ad faciendum 
Servitium fuum fine Licentia Regis, 
fed hoc non confuevit intelligi de mem- 
bris ^ particulis (1) earundem terra- 
rum, Stanford underftands this Rc' 
ilraint of Alienation of the greater 
Part without Licence, as a Conceflion, 
that fuch Tenant might alien the left 
(m) ; and yet it doth not appear 
that Alienations, ^en of Part withr- 

out 



(k) Vid. F. N. B. 175, A. 211. I. 235. A. Lit. Se<a. 
- 140. I Inf. 43. b. 99. a. 133. b, 2 Inf. 67. a. 

(1} This Declaration feems very extraordinary, inaf- 
inuch as it doth not appear, that the King's Tenants 
could, more than other Tenants at Common Law, alien 
to hold of their Lord withput his Licence : And inafmuch 
as it was a Doubt from the Time of Henry III. to this 
Time, and for many Years after^- whether fuch Tenants 
could, as the Tenants of common Perfons, alien any Part 
|o hold of themfelves. 

^m) Stanf. de Praerog. Reg. 30. a, , 
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out Licence, were ever' pradlifed by 
the Kwg's Tenants in Capites after 
this Statute: The Reafoh poflibly 
fnight be, that as enough was, even 
by this Statute of Prerogative^ to be 
kept in all Events to anfwer the Ser- 
vices, which were the Tenants Equi^ 
valent for the Whole^ nothing lefs than 
the Whole was thought fufficient to 
anfwer them (n). 

But tho' the Statute ^ia Empt(0es 
Terr arum did not fet the. King's 
Tenants in Capite at Liberty to alien 
without Licence, yet it impowered 
every one, virho held of the King as 
of an Honour^ B^ony^ Man or ^ or 
Seigniory^ and nat in Capite^ to alien 
without Licence ; and the Reafon 
why the King was bound in the one 
Cafe and not in the other, feeijis 
to have been, that it is declared by 
Magna Charta^ Gap. 31,, that Si quis 

L 4 tenuerit 



(n) And therefore if a Tenainc of the King, even after 
this Statute, aliened any Part of the Land without his Licence, 
the King might diftrairi in that Part for the whole Rent or 
Service. Stanf, de Praro^* ^&^^* 3Q» *• 



i « 
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tenuerit de ^liqua Efchaeta ficut de 
Honore Wallingford.i. . , ... £/ de ait is 
BJcbaetis qu(e funt in tnanu nofira ^ 
Jint Baronias (o) non faciei nobis aliud 
Jervitium quam faceret Baronif fi 
Baronia ejfei in tnanu Baronis, ^ nos 
eodem tnodg 0am tembitnus quo Baro 
earn Unuit ,. So that the King was 
not, ftriftly fpeaking, bound by the 
Statute ^if^ Emptores Terr arum ; 
btf; by ithis Chapter of Magna Char- 
fay in which he declares that he 
' would hold a Barony, as the Baron 
hdd. it, and is therefore bound, be- 
c^uj(ib the Baron was pr would have 
|bee» bpund by the Statute ^ia Emp- 
fores Terrarum / And becaufe ' Sei- 
fer^ Wipr? made, nbtwithftanding 

this 



(o) /. t. 3aronies, Manors or Seigniories, 2 Inf. 64. 
fat Maooff were anciently called Baronies, as appears 
froip^r H. Spelman (Glofs. ad Verb. Mamrium) yfho fays 
that Afaneriftm tji Feadum nobiUt partim VafalUi cmctjfum^ 
pfrtim D^mina in vfum FamiUa fua cum 'JurifdiSlione 
fn vafallts tib concejfa pradia refervatum. Mum vtro ftodum 
J^ffittHtmn appeUatur^ olim Baronia, undt Curia qua hvic 
fra*/l yurtfdiiHotti bedit Curio Barenit nomtn retinet 
! . ' ■ ' ■■- ' .M ' . ' . And the fame Author (ad Vtrbum Baronia) fays, 
^hat Baronia dicitur ^andog; pro Manerio quandoq; prf 
^aneffi ftrritorio, 



\ 
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this Chapter of Magna Cbarta, for 
AHenations and Purchaies of Lands fb 
holden without Licence: it is declared 
by the Statute i Ed, III. Cap. 13. that 
no Man ihould from thenceforth be 
grieved by any fuch Purchafe (p). 

Upon this Conftrudion' of the Sta- 
tutes l^ia Emptor es Terrarum ^ de 
Praerogativa RegiSf the King's Con- 
sent being neceffary to every Aliena- 
tion of his Tenants in Capite^^ it 
was for feme Years a Queftion, Whe- 
ther, if fuch Tenant aliened with- 
out Licence, the Land fo aliened 
was not forfeited 'y or whether the 
King fhould only feife it by Way of 
Diflrefsy until a Fine fhould be paid 
for the Contempt (q) ; but this Que- 
ftion was fettled by the Statute i Bdw, 
HL Cap, 12. by which it is enaded, g 
that the King mould not hold Lands 
fo aliened, as forfeit ; but that from 

thenceforth 

(p) Vid. F.N. B. 175. A.Bro. Tit Alienation, 33, 34. 
(q) 2 Inf. 66. i Inf. 43. b. Britton. Cajp; i8. fi* 29. a/ 
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thenceforth a reafonable Fine fliould 
be taken. But it remained much 
longer a Queftion, Whether the 
Ktng^ Tenants might have aliened 
any Part of their Lands to hold of 
tbemf elves y as the Tenants of Com- 
mon Lords might, before the Statute 
^ia Emptores Terrarum ; but fuch 
Alienations made by Tefliants, which 
held of Hen. III. or of other Kings 
before him, were at length made 
good by the Statute 34 Eduo. Ill; 
Cap. 1 5 . faving to the King his Pre-^ 
rogative (r) of the Time of his Grand- 
father^ Father^ and of his own Time* 

• Whatfoever 



(r) Stanford and the Lord Coke^ both of them, fuppofe 
that this Prerogative was to have a Fine only for fuch 
Alienation. Stanf. de Prarog. Reg, 29. b. 30. a. 2 /«/! 

I 65. ^are F. N. B. 235. c. But this could not be thf 
Prerogative to the Time of Edw. III. becaufe Fines for 
Alienation were thin firft (by the above-naention'd Stat, i 

« 4 Edw. IIL Cap^ i%.) to be taken inftead of the Lands which 
bad, till that Time, been claimed as forfeit: But, as by 
that Statute, Fines were to be accepted upon all Alienations 
of the King's Tenants without Licence, it might be thought, 
that Subinfeudations y i. e. Alienations by the King's Te- 
nants to hold of themfelves, were within the Equity of that 
Law, and that Fines ought therefore upon fuch Alienations 
to have been accepted from that Time,' whatfoever Right 
or Claim the King might formerly have had to the Lands 
themfelves. 
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Whatfoever the Prerogative was in this 
Particular, it is clear that Fines for 
Alienation were now ((J effedually 
Eftabliflied ; and that they were con- 
ftantly paid until the Statute 12 Car. 
2. Cap. 24. which aboliflied them to- 
gether with many other Burthens of 
Tenure. 

11. As a Tenant could not alien 
his Fee or lenure^ without the Con- 
fent of his Lord, fo neither could 

■ he 



(Q The Lord Coh infers from this Statute .34 B^dw^ 
III. that the King's Prerogative, to have a Fine for Alie- 
nation, began in th^ Reign of Hen. III. (2 Inf. 65, 501. 
I Inf. 43.) ; but that Statute, faving the Prerogative only 
froih the Time of Htm^lXl. exclufivc, • cannot be' under- 
ftood to give, or even to fuppofe fuch Fines jn the Time 
of Hen. III. Sir Hen. Spelman therefore fays, that Fineji 
for Alienatipn were not found among us before Edtv.*\, 
his Time; and that they were not eftabliflied by any 
Law until i Edit^. III. Spebn. Treaty of Feuds 34. 
And yet no Body can fay, that the King did not, as no 
doubt he might, from the very Original of Tenures accept 
previous Fines for his Licence or Confeot to alien, and 
Fines even fubfequent to Alienation, where he was pleafed 
fo to do-; though it cannot be made out that he was bound 
to do it, before the Stat, i Edw. III. and therefore we may %^«4 
date the Original of the known Fines for Alienation from ' ' * 
this Statute, and negle£t the reft as occafional Tranfa^ion^ 
pnly. I 



1 
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he, by the Feudal (t) or Common Law, 
alien a F^^, that was not of his own 
Acquifition or Purcha£^ that is to fay, 
a Fee that was not originally confer- 
red upon him, but that came to him 
by Difcent, even with the Confent 
of the Lord, without the Confent of 
the Heir (u), ^i proximus erat in 
SucceJJime collaterali (x) ; for tho' the 
Law trufted an Anceftor with the In- 
tereft of his own immediate Defcen- 
dants (y); yet he could not preju- 
dice 

(t) MenaiUfiudt paterni n»n valet etiam Domini Vokn* 
tatiy nifi agnatis cvn/eniieniibusj adquos Beneficium qmniwf^ 
fit revtrjurum. Feud. Lib. 2, Tit. 39.— — — Stry. 
Exam. jur. feud. Cap. %. ^ 19. & Cap. 19. Q^ 2. Crag. 
de jut .feud. 346, 348. 

(u) Uiji ubi Haridis Unintur ad fFarraHtiamy hys 
B/aA. Lib. 5. Cap. 10. Bed. 4. Vid. i InC 94, b. Somo. 
Treat of Gav. 39. 

(x) Crag, de jur. feud. 346. 

(y) The Law po&bly prefuming, as the Lord Ccke 
fuppofes in a Cafe of the like Nature, that no Msin 
would unnaturally prefer a Stranger to the Heir of his 
own Blood i (i Inf. 373*} but Cn^g gives another Reafoo, 
viz. that DefcffuUntium^ fi paUr alienavirit^ nyUa ha- 
bibatur ratioy quia ob Patris faHum indigni npuia' 
bantur \ ^nd that therefore poteftas confentiendi ad prm- 
mum Agiifltum a Latere devchebatun (Crag. d(f jur, 
feud, 346.) This feems to be the better Reafon, b^caufo 
^iccording to the Book of Feuds, Si va/allus culpam 
f$mmittat^ propter -quam feudum amittere debeat^ nequ$ 

Filim 
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dice the next Collateral, who having 
a diflind, tho' remote Interefl in the 
Feudal Donation, could not be de- 
prived of it, but by an AA of his 
own. This manifeftly hints the Foun- 
dation, and partly fuggefls the Rea- 
fon of Collateral Warranty ,• tho' it is * t 
not to be conceived, nor is it within 
my prefent Defign to enquire, how 
it came to pa(s, that the <>oncurrence . 
or fimple Cpnfent ;Of the next Col- 
lateral, which was at Law requifite to 
defeat his own Hop^ of . Succeilion 
only, fhould fwell up to, our Notions 
of Collateral Warranty ^ and be ad- 
vanced into a Mean to defeat even 
Eftates, to which fuch Collateral could 
have no pof&ble Hopes of fucceed- 
ing (z). 

III. As a Tenant could not alien, 
To neither could he fubjed the Te" 

nancy 

< 

Fdiui neque ejus Defand^ntes ad idftudum nvocabuntur^ 

fed j^nati Vid. Feud. Lib. 2. Tit. 26, 31, gB^and 

Zafiiis in ufus feud. Cap* IQ. fol. lOO) lOl, 102. 
(z) Vid. Lit. Se£l. 709, i Inf.. 373. a. 
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nancy or Fit to his Debts (a) ; for if 
he might, the Feudal Reftraint of 
Alienation might have been eafily 
fniftrated. . It was upon this Ground^ 
that Lands weib not, at the Common 
Law, liable to any Execution for the 
Debts of the Tenant (b), until the 

Statute 



' (a) Altbou^ upOir 4tti8i feudal Principled, lio Part of 
a Feud or Fee was liable to the Debts of the Feudatory ; 
yet it muft be confeiled, that the feudal Text admits, 
that anciently, NeeggHate fuadentei poterat VafaUux D9* 
mtno infcio vet invito feuai partem {mediam feud. Lib. I. 
Tit. 3«) venderey retenia videlicet aUa parte. Feud. Lib. 
%. Tit. 9* Zaiius m> ufus feud; 68, 69. But this Pra£lice 
was prohibited by a Conftitation of Lotharius. Feud. Lib. 
a. Tit. 52. ' ■ 'It appears by*the. C^iim/V of N$r' 
mandy^ that a Man could not fell or engage his Fief^ with- 
out the Confent of the Lord; but that it was notwith- 
(landing ufual to fell or engage Part; viz. jtukun ne peut 
vender ne engager^ fe neji du tConfentment au Seigneur ^^ la 
tirre que tient ,di luy 'par bommage ; Non pourtant aulcuns 
ont accmftume a vendre ou engager le tiers ou moins^ pour 
tant que il remain du Fief^ tant que les droiSlures ^ les 
feti fames des Setgr^eurt i^ dignitez puijifnt eftre faiStes ^ 
payees aux Seigneurs, G^and Cuftum. de Norm. Cap. 25. 
f(d. 49« ' 

, (b) f . e. Other than fuch as were due to the Lord up* 
on Account of the Tenancy or Fee itfelf. All Lands be- 
ing anciently, and in the King's Cafe even to this Day, 
clearly liable to all fuch Debts; obferving only the Re- 
ftraint of Magna Chafta^ Cap, 8. viz. Nos vel Ballivi n^ 
Jiri non feifiemus terram aliquam vel redditum pro Deb: to 
aliquo quamdiu Catcdla debitoris prafentia (upon the Spot) 
fufficiunt ad debitum_ r^idendumx ^. ipft debetor paratm fit 
inde fatisfacere. 
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Statute Weftm, 2, Cap. 18; fubjeaed 
a Moiety (c), leaving the other MqU- 
ty to fupport and enable the Tenant 
to do tlie Services of the Tenured 
This was the. firft Statute that any way. 
fubjeded Lands to £xecutioi»; but 
feveral other Statutes, as the Statutes 
1 3 Rdw. I. de Mercatoribus^ 2 7 Edw. 
III. Cap. 9. 23 Hen. VIII. Cap. 6. 
were afterwards made, by which Lands 
were fubjedted, in a fpecial Manner, 
to the particular Liens created by thofe 
Statutes. . 

': IV.- As Tenants could not^ by the 
Feudal or Common Law, alien their 
\leftancies without the Licence or Con- 
fent of the Lord ; fo neither could 
the Lord himfelf alien his Seigniory 
(d), that is to fay, transfer' the Fealty 
and Services ' of his Tenants without 
their Confent (e). Hence Iprung 

the 



(c) Vid. Inf. 394. 
^ C<il) Vid. Sup. p^ 30. . 

\t) Videndum Ji Dominus aitornan pojjit aUm /ft- 
magium bf fervitium tenentis- fui contra voluntaUm ip'^ 
fius T$nmU ; Et vidffur juod non^ ^ maxim$ Hma-^ 
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the Dodrine of Attornment^ which 
ivas partly avoided by the prefent Me- 
thod of Conveying to Ufes (f), and is 
BOW, by a late Statute for Amendment 
of the Law, quite abolifhed (g). 
V. k was likewife, as is before ob- 
/r. ?/. ierved (h), altogether as much againft 
the Nature of a Feud, that the Feu- 
datary fhould difpofe of it by Will^ 
as that he fhould otherwife alien it. 
Upon this Ground it was, that though 
Lands were deviieable until the 6o»' 
queft (i), or rather until the Eftabliflj- 
ment of Tenure ; yet then, or foon 
after (k), the Power of di^ofing by 



gtuntf quia tale fequifiiur irtconveniens juod pojj^t ^itm 
fubjugan Capikili Inimico fuoy ^ per quod tenereiur 
Sacramentum fideUtatis facer e eij qui earn damnlfican inten^ 
deret ■ ■ EJi faT alia caufa quare Homagium fsT fervi^ 
tium attornan non pofftt^ ut Ji veUet homagium attoxhare iali^ 
qui nihil habeai in Sonis^ undi pojjit warrantizare, de/in^ 
dere^ & excambium facere. Brad. Lib. 2. Cap« 35. oeSt^ 
13. I Inf* 309. a. 

(f) Devifcd after the Statute 27 H. 8. Cap. 10* 

(g) See the Stat. 4 Anna^ Cap. i6. Seif^ 9. 
(h) Vid. Sup. p. 31. 

(i) Vid. Somn. Treat, of Gav. 84, 89* Spelih. Treat, of' 
Feuds. 22. ' 

(k) After the G)ming of the Normans^ ■ « i feu-^ 

dal Tenant, or Tenant by -Khight-^erVice (as we call 

him) 
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r 

'Witt generally vaniflied (1), except 
6f Socage Lands and' Tenements in 
fome Gities and Burroughs (m), where 
it Was retained (n), or rather indu]g*d j 
it being of little Conlequence into 
what mnds (\idk 'Tenures fell. And 
thus^^ fer it is true, thai Nullum tefla- 
Utenium apud nos manfit pro t,ege (o), 
-until ^the Statutes .-3 2 6? 34. Hen, Vlll. 



■9 1-^ 



tim} ct^aU. iidt deviCe Us Lwd by ^1Si7 brfkte the StSitatc 
32 /if.. 1 8. thou^ it were wkh Licence of th? Lprd» or of 
the ktng hhnfelf. Sp^An. "trtat. of Fiudsy ai— 25. The 
Lord ii^^ indeed, [Hift. <|r/be ^m.< Law, att«} ftippo^, 
that the-Ancefliarmigiit^^b^ difpofe as well fMniU aa 

<jClods) tdl thd Tkne ^f MiMi IL fcut Ihis ftemi to be conr 
tmdiAod bf Gkitvit^ who 'WX<M ti)o^% that .Tiine. r//« 
Clanv.'Ltb.T^Vap. i p. 45. ~ ' .'* 

(1) As being contrary to the Nature of Tenures 1 for the 
Keftr^inf of difpoiing by Jf^tll w^s not meorly cautionary 
(as foibe bare thought j, Icaft a Man' (hou Jd do that in Ex^ 
4rtfm5^ diat hf wQuM nb^havp dpne in hk He^kb* or with 
his denies about (um i bi^t it was ftri£lly Feudal: And the. 
li^al Appfehetilion, or I^refum{4io(| of Infiritiil|\ feems. to 
have been 'rather a Reaibo for continuing this Keftraint (b 
Jong after the Sifet. Suia F'mp: Tfr. by which the Reftraint 
of AlgiDlttbiK^ wap taken : nw^ys tbin the Oround or Rpuf^li 
of the Rpftr^im itfclf. ^ , 

(inj At Cortinion Law Lands were not deVifeaMe : B«t 
hy CuAoQI in ancient Cities and Surroiigbs^ Socage L^ndf 
and Tenem^ints were devifeabfe. Liu Se&. 167. 6 Rep. 
iB, 17- 'Spkku TriinU ^fSekds^ 2.5, 

(n) Vid.6otfin. Treat, of. Oar. 89, 90, Ba^on Hift. of 
die Ehg>G6V.' 1^03. - 

(oJl Vid. Speloi. Gloff. ad Verb. Gaveletum. 

M gave 
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gave a Tejtamentary Power over Lands, 
fubjed onlj to the Reftridions aOnd 
Cooditioiis of thofe Statutes. But 
though Lands were not^ as is fug- 
gefted, deviieable from the Time of 
the Conquefi until the Time of Henry 
VIIL yet upon a Diftindion ihuted, 
ibon after the Statute ^^^^ Emptores 
Terrarunty between the Land and 
the VJe or Profits of the Land, Feoff- 
ments to UJes were invented; by 
Means whereof a Man mighty before 
the Statute 27 H, VIII. Cap, 10. by 
Will difix>ie of the Profits, though 
he could not difpofe of the Land it- 
felfl 

How fer the Reader is fatisfied Cott- 
cerning the Nature of Tenure^ is not 
to be guefled ; and therefore it may 
not be impertinent to fhe\y, that the 
feeming Hardships in our Rules or 
Laws of Difcent, as the Preference 
of the eldeft Son, and of Males, the 
Exclufion of the Father and of the 
half Blood, are likewife Feudal,; and 

th^c 



Law- of Tenuns^ *7S. 

tliat they arc to be accounted for only 
. as fuch. 

"As to the Preference of the eldeft 

• t- 

6on, k is to be remembered, that 
though all F E u p s mighty as above 
(p), originally fall among all the 
Sons J "yet that Courfe of SuccefHon 
was varied (before any Syftem of 
JFeuds was written or digefled) in 
Confequence of a Gonfiitution of the 
Emperor Frederitk^ viz. DucatuSf 
Mar (hi a Comitatus fte ceetefo non di" 
vijatur (q) ; upon which Feuds in 
general were divided into Feuda di" 
soidu^ ^ indlvidua \ of the latter 
Sort amotigft us, as well as the ^or*- 
Mans (r), were the Honorary and A//7/- 

M 2 tary 

(p) Vid, Sup. p. 31. Spelriu Treat, bf Feuds* la, 4^* 

(q) Vid. Sup. p. 32. 

(r) Taut heritage eft partable ou mon partable t Lea diSt 
que 1 heritage ,ne(t pas partable en quoy aulcune partie n« 
peut eftre foiilFerte entre les fi-eres par le Couftume de pays, 
ficoiAe ie Fief de Haubert, Les Contes & les Baronies, & les 
Sergenteries, en duoy la Garde appartient aux Seigneurs tant 
que les Hetf|^ foient en Aage. L^heritage eft appelle par* 
table eh quoy 1^ Seigneur tit peut reclamer auleune garde*- 
'Sicome font vavafToureries, & tout aultre tenement villain^ 
'& le Bordbge & le Bottrgage, Grani Qfjium, df N^mr 
Cap, t6,/(^, 4i,*» « 
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tary Fees or Tenuresy to which the 
eldeft Son, becaufe he was fooneft 
able to do the Duties of the Fee or 
Tenure^ was in the Order of Succef- 
fion pngly preferred. But to* all o- 
ther Feuds, as being divifihUy all the 
Sons might equally fiicceed (Q: 
And as for the total Difcent even of 
Honorary and Military Fees^ whether 
it obtained in England, before the 
above mentioEied Confiitutiony . or af- 
terwards (t), as a Thing agreeable to 

the 



(0 Cum quis HanMtatim bahens moriafu r Si 

glares niiquerit jgfigj.*. ■ difiit^uitur tttrum illi fuitit 
MiUsi five per jtodum mUitare tenenSy aut Liber SikemaH^ 
'fua: ^uia fi miles futrit inl per mHitiam tenen^ tune fi- 
cundum jus Regni AngUa U^imogenitus filius patri fuccedit in 
tatunt* Ita quod nuUus fratrwn fuorum partem inde de 
jure petere poteji. Si ver9 fuerit Liber Sokemannus^ tunc 
quidem dividetur haredikis inter omnes fiUqSy qnotfiot Junt^ 
per partes Equates, ^fuerit Socdgiiim if id antiquUus divifum. 
Glanv. Lib. 7, Cap. 3. p. 49. a. 

(t) Mr. Somher fuppofes, that no one can doubt^ that 
the Difcent oi Knight- Service Land to the eldeft Son 
alone was lefs ancient than the Conquejl. (f^i4' Somn* 
Treat/ of Gav. 82, 89. j Whereas this was a Confiitu- 
tjon of Frederick I. who was not/chofen J^nperor un- 
til the Year 1152, or (as Maf. TFeftm, fays"i55» which 
was about the Time of our Hei^ry II. in whofe Time 
the Lord Ifale fays the total Difcent firft prevailed in 
England I (vid. Hale Hi/f, of tbi Common Law, 221, 

2^2, 
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tlje Defign and Nature of FsuDe, or 
whether it obtained with us in Imita- 
tion of other Gountries, or by Vir- 
tue of an exprefi Law of our own 
(u), is not worth our Inquiry ; fince 
it is certain, thajt it was thought con- 
venient to prefer ve the Fee^ and the 
Services of the Fee intire, as the 
beft Means to maintain the military 
Force of the jGngBQni upon a regu- 
lar and eftablifhed Foot (x) \ and that 
it did therefore every where prevail, 
and was every wher.e inviolably pb- 
ferved (y) : But Socage Tenures * not, 
being of the fame Importance, as 

M 3 ' the 



2%%% 1%^^ i^fin) and if fii» it is wt im^pffibJe that this 
Conftttution {hould, in foitie Degree^ hint or forward it ; 
for though this, or any other Imperii) CoBftitutioo, could 
not as fu^h ^£t -ys ; yet the Gsound or Re^fon of it being 
Feudal mi^t prevail, asiucK. 

(u) No t*]^otice or Hint of a^y &idk Lgwisto befound^ 
fave only ' d^at the Author of the Mirror fays, that among 
tjxe Cooftitutions of our old Kings, ordain /kit que Fee 
de Cbivater devi$ndroit al eigne fits per Succeffion de Heri- 
tage & que Socage Feefuit partable perenter les males Infants^ 
Vid. Mir. des Juft* Liy^j^ Q^f^f Sipft. 3^. 

(i() yii, Sow3. Trfat;.,Qf Q^^ ^%. i Inf. 14. fi, iialc 
Hift. oiF the Com. Law, 223. 

(y) £v^9 i^^ i^efrt^ ffyk fiHk of ti» QmxQM Um,. 

225. . ; 
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the Honorary and military Tenuref^ 
were, as Feuda dividua^ left to de- 
fcend, according to the old Ufages and 
Cuftoms of the feveral Parts of the 
Kingdom where they lay (z). Info- 
mucli that it was fome Time after the 
total Difeent had, as above, pre- 
vailed, that Socage^ in Imitation of 
the more Honourable Tenures^ be-- 
gan generally (except in K^nt and 
fome particular Feu6s and Places, 
fays the Lord Hale (a),* which ad-* 
hered to their old Ulages and Cu-!- 
ftoms) to defcend to the eldeft Son 5 
but where the total Djfcent was not 
admitted, the old cuftomary Difeent 
remained, and muft ftill anfwer fop 
the particular Ippal Difcepts (b) r^niain^ 
ing at this Day. 

As to the Preference of Males ^ it; 
invft be reme^i^red^ thzx . Females, 

could 



(z) Somn. Tr«9t>of Gav.'.Sx', 90. 

(V V4d. H^e Hift. of 4be C(3m: Liil^, Il9) I26« 153, 
354, 226, 228. •' 

(b) As of JJaxlAt of the -Nature of Burreugh Engllfli^ 
^fyeUsM^^ MthcUkQ, FiA^M'S*^* 165, ?I0> ?ii. 
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coiild not' by the Feu^ll Law fucdeed 
to. a proper Feud ; becaufe they were 
unequal to the Duties or Services, 
for the fake of which it was chiefly 
created (c). And if it be ferther 
obferved, that it is ex paBo^ or by 
the Cuftom of particular (Countries, 
that they are even at this Day admit- 
ted to fucceed to any (d); it can- 
not feem ftrange, that the Feudal Pre- 
ference given to Males (e) fhould 
prevail with us : Becaufe as Feudy Fee^ 
and Tenure^ are Synonymies, and im- 
port but one and the fame Policy, fuch 
Preference is plainly agreeable to the 

M 4 Nature 



(c) Vid. Sup. p. 28. 

(A) Prtlti foemnet fexuiy vil tx fcemitut ftxu ief undent ^ 
dd fucceffionem afpirart Hon potefl^ niji ejus Conditiinis Jit 
ftudumj vel tx pa£Io acquifttum. Vid. Feud. Lib. 2. Tit. 
2. Sed. 2. Tit. II, 30, 50, 104. Stry. Exam. jur. Feud. 
Cap. 4. Q^ <j, Fceminimtm Feudum efty pted vel a Fcemina 
defcendit, vel In qtud Faemitue fuccedunt, quod cum a 
propria feudi Natitra abhorreat a liunde expa£l»y out 

a moribut Regionuait five Provinciarum introduHum eft, 
Crag.de jur. Feiid. 52, 236, 237.* 

Ce) Vid. Feud. Lib. i. Tit. 6. & Lib. 2. Tit. n, 17. . 
Hanneton de jure Feud. Lib. 2. Cap. 9. Stry. Exam.jur> 
Feud, Cap. 4* Q^ 12, Crag, de jur. Feudk 53. 
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Nature of Tenures^ and highly rcafoa- 
.able(f). ^ 

As to the Exclufion of the Father 
from any Poflibility of Tucoeediog to 
the Son's Inheritanee, as fuch, it is cer- 
tain, that the Father cannot ruccee4 
to the Son ; becauie it is agaiuft the 
Feudal Rules and Courfe of Suc- 
ceffion (g)» which did not obtain a- 

gainft 

(f) Vid. LL, H. I. Cap. 70. Stat, de Praerog. Regis, 
Cap^ 16. Gl^iav. luih./j. Cap, 3* p. 59. *. Somn. Tr«^, 
Gay. f. 8. 

(g) Su€4effiBmfs fsudi 4ali$ ifi Natura fu^d ^feiudenies nin 
fuccidunt^ VfrK ^ra^ia^ Patfr fiUo* Feu^. liih. *. Tit, 
50, 84. Ravenna in Confuetud. Feud. Tit. 56, Upon 
which the Maxim io oar }jm% ^e Ejsheritptncf p^t lineal' 
fnent difeender^ mes nemy afc$ndery (Lit. Sef^. 3.) may be 
ftippofedto be grounded. 

In this RcfpeiSl the Allodial and Feudal Property diiler- 
cd (Vid, Hanneton* de jure feud. *Lib. 2. Cap. 5,^, i64») 
It appears Int. Leg. Salicas^ Tit. 62.- D^S^^-^ ^ - Ini, Leg. 
Ripuariorum^ Tk, 56, Dj Alodibus^ that Si ^uis mor" 
tuus fuerit (sf filioji noik dimiferit^ fi pffter out rnat^r 
fuperfuerinty ipfi in Hareditatem fucceddnt ; (Vid. Lin- 
den. CoHeS, L^, Jnttq*) . And, as this feqjned highly rea- 
fonaHe, the feudal Courfe of SucceiSon wa^ '\\^ N9rm0n4y 
varic^l in Favour of Ae Father ; y ijj. Sil nya ^ukun ie$ 
frerfs m 4^ ^^ieur £n/^ntf F heritage revien$ au pere de g^i 
les f teres yWirentf Et JU efi mort il . reviendref Jis 
freres que- Jpnt oncles a celuy de qui il E/cbai, Etftlnfa 
iuilc^n d^t loncles nf de leurs Enfanis il reviendra a laeL 
Graud. Cuftum. de Norm, Cap* 25. fol. 40. a,-r — *> < 1 
And there is a h^w of our Henry J. to the fam/e EfFet^, 
y'rf(. Si quis fine Liherir decejfirit^ Pater aid mater ejus in 

Har^dh 
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gainft ReafoA ; for if' the Fwjd wai 
really what the Feadifts called anti- 
quum aut Paternum (h), the Father 
cou^d not fuqceed to it, jbecaulp ij 
muil: have pa^ed hioii befpre it cou)4 
poiTibly have come to the Soij (i)^- 
Aad if a Ffiup vf^ newly aod orir 
ginally given to, or eonferreci upo4 
the Son ut feodum Anfiquum^ ftic^ 
^Feup did in all Refpeds deCcend^ a^ 
if it had been really an ancient Qi p^ 
Urnal Feud (k) ; which kqu/J^ ^s i^ 
iaid before, hj|V9 p^ed tlje Father^ 

before 



HairidiWim fncu4^n^, ^^- (VW. LL. IJ. I.. Cap. 70*) 
But I do not find that this Law, which, though agree- 
•j^Ue.tp the Cuflumary of Nopnandyy was fo contrary to 
the feudal Rulc$ of Succeffion, was ever obferved. Vid, j 
Jnf. i\. a. Hale Hiji, of the Cam. LaWj 226, 227. 

(h) Vid. Sup. p. 25. . .' 

(i) Si fm4Hm '4e - ^m iMC<iffH¥ agiiftf Paf^im 

wl AfUiq^vm fiU PuMrm fiU vtt Jbmm NepHh ^ JIf 

dtin^epg Jiifcedff^ imfiifibik $/^» fum fiuAm p ativnum 

vel antiquum ^ ¥^f^fml^vfi m fitinm vfl Nepffm^ kf ^ 

deinceps defiuat, Hanneton. de jure f^u^« p. i^. S|rj. 
,£x«iBu j«ir. Fead* , Q^ 16. <2t^ in 4^ Zdm^ in mAis Fipud. 
C^p. & 10.469' ' 

(k) Mmkm rnUpMrn %^« f»«^ /ndum nmu$n{r #Mf- 

JmH. ^tu* m- i*fo* ?ien4. C^. 1?. ?^ 124, . ■ r y 

iatenus — ^ «/ illudfiudun^ W^ww j^^V ;^»<(^* j^^^^lt^, 

W ^ tt^ eadem PriviUgia habtai^ ig iofdim iffi^ius juos an* 
tlquum. Crag. dej«r, Fcudt 55. 
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before it coulH have come to the Son, 
and upon this Notion the Father was 
in this Cafe excluded. On the other 
Hand, if the Feud was what the Feu- 
difts call Novum ^), tjiat is to fay, 
newly conferred upon, or (as we 
fay) purchafed by the Son, and not 
granted to him ut Feudum antiquum^ 
it could only defcend to his Children ; 
(m) and if he had no Children, it 
could not mount to the Father, or in- 
dim to any Collateral, but fhould 
return to the Lord (n). And thus 
the Father was totally excluded. Thus 
flood the Feudal Law, becauie who-, 
fbever would fucceed to a Feud mufl 

have 



(1) ViJ. Sup. p. *5. 

(m) Nmun hmrtdis in prima ittwftitura txprtjjitm 

fantum ad Defctndtnttt tx Ctrfart vafalli primi exttnditur 

> Injur* Dtfitndtnttt tantunmuda fucctdu^t in Feud^ 

Htw. Cna. de jur. Feud. 50, 5 a. Stry. Exam. jur. Feud. 

•Cap. 16. Q. 4. 5. 

(n) Sim auttm ntvumfiterit,\VttJaB»f qui ip/um rteepitt 
Jin* Ubtris MafcuUs deciidtntty ntqut ejufdtm Patriy avtt 
froaWt ^ A afine^t ubtrieri afitndenti, nee ejufdtm Jg- 
natit deftrtur i Stdjiatim ad Dtminum ip/um regredietur. 
Haqneton. de jur. Feud. Lib, 2. Cap. 5> p. 164. Zafiu; 
in ufus Feud. Cap. 8. fo* 46. 
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have intitled, himfelf to the Succeffi,- 
on in a regular Courfe of Difccnt 
from the firft Feudatary (o), or Pur- 
chafer \ and this was, no doubt, the 
Ground of that old and true Maxim 
(as the Lord Co}^^ calls it) (p) in our 
L»aw, that none {hall inherit any 
Lands as Heir, but only the Blood 
of the firft Purchafer. But it may bq 
objedled, that this Maxima anfi the 
Glofles or Reafoning upon it, will hot 
hold with us at this Day, because it 
is (now at leaft) fufficient by our 
Law, that the Perfon, who claims a 
fee by Difcenty makes it appear that 
he is Heir to hinj who was laft ad^u- 
^lly ieifed (q); and that it is thero 
fore ftr^nge (r), that the Father, who 

IS 



(o) Sempir enim feudum Jlipiiim riJ^Uit^ ^d nuMnifi 
ipfjiipitifmcedant. Crag, de jur. Feudf. 55, 

(p) I Inf. 12. a. 

(g) B\it this Rule does not extend (o Eft^t^s Tai}» Di^ 
pities^. or CrQwn«Laiids, ff^id,. x /»/. !!• b^!^ 15. a. b« 3 ^^. 

41, 42.. : ' . " . v.- • 

(r) Mirum (uivis vid$ri pofftt^ ^cuni^ Patar fatruo vnp 
fradu Ji$ filio propior^ t$men illi (fcilt\ Jtngli) trphi-' 
pent pair em a fiUi fuccejftonij 'Patruumq; de/un£f$ Pa-' 
iris frt^trm V pr^jeruntf ^uod li is ratruus Jim Li- 

hrii 
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is next in Blood, ihould not be Heir 
to .his Sony and next in SuccefCon; 
but that the Uncle or Father's Bro- 
ther fhould be preferred to him ; and 
yet that, in Ca(e the Uncle died 
without IfTue, the Father (hould be 
admitted, as Brother to the UncUy 
to fucceed to the Son*s Inheritance (Q 
To this, it may be anfwered that 
ttii the ieeming Hardfhip or Abfurdity 
arifes from a Mifapprehenfion of this 
Rule, confidering it as a fubAaative 
Rule of Difcent; whqregs it is not 
properiy a Rule of Difcfint, jbut of 
Evidence, and is not therefore Suh- 
Hantive, but Relative to tjie old feu* 
dal Courfe of SiicceiliOQ, and cal- 
culated to Qiake that gopd as far as 
poffible; for it becoming in many 
Cafes impoflible, by Length of Time 

and 

- • ' ^ * 

iiris iecejjiJ^'i it ip t/fm^mi fitectdit \jusfratir^ gut iefun^i 
«rtf# paftTi ^ fie fater. mi harnditdHm hf^ fiuceffipnemfiHi 
pervinirippterityjedmnut paiiT^J^id Mf jfrater puttyti^ (fc^ 
Crag, dejunfeudy 234. 
- {?) Vid. tit; Sea. 3, 
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and a long Courfe of Difcents, to de- 
duce a Tide from the firft Feudatary 
or Purchafer, Proof of being Heir 
to the laft. was necefllarily allowed, 
as the beft rroof that could bte ex- 
•|)eded of title from the firft. Hence 
therefore it is, that the Father, though 
he fiands upon the old Foot as to the 
Sdn hijiifelf, yet, as he may, within 
the Feudal jLuIes of Succeffion, fua- 
ceed to the Uncle as his Brother, may, 
ks Heir to his Brother (t), make Ti- 
& even to the ISoh's Inheritance pair 
uiig throtigh Wm; Our Law, for ^le 
Reafon above-mentioned, looking no 
farther back than to the Uncle, who 
Was the Perfon laft actually feifed, 
A Ad it is obfervahle, that the Caution 
with which this Rule was admitted, 
(hews evidently >- that it wa« not inno- 
vating of meaftt to Vary the old 
pputfe or Rules of Difcent, ' but thai 
it was dcyifed mecrly to fubftitufei&a 

sealon: 




.;.M F^r the Breather or Sifter ^^m Jfifin^m fmwk f^ti- 
nuerunty JTipifm fmnm^ i^i, ^k^^ l*p» 6, . Q»i^. a\ 
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i'eafonable in the Stead of an impofli^ 
ble Proof ; for the Perfon who would, 
within the Senfe and Intent 6f this 
Hule, Intitle himfelf to a Pee My Dt- 
Jcenty murt: be Heir of the whole 
Blood to him who was laft feifed (u), 
and as fuch, of the Blood of the 
firft Purchafer. It is lipon this Ground 
therefore, that Bcjfejjlo fratris facitfo- 
rorem ejfe Haredemy and that the half 
Blood is excluded (x). And thus the 
Exclufion of the half Blood, which 
hath been thought ftrange (y), is to 
be accounted for, as a thing ground* 
ed upon tolerable Reafbn. 

A Fee Tai!^ as diftinguiflied from 
ft Fee Simple^ is a Fee limited and re- 

ftraincd 

(u) Vid, tit. Se^. 6, 7, S. i tnt i^. 

\%) Contrary to the Guftom of N^mandfi and tO th< 
Laws of Scotland, Vid. Cujlum^ de Norm* Cap. 25. foL 41* 
h.'Hali iltft. of the Cam. Lawj 219. Crag, de jure feud. 144. 
. (y) Mitum quod ab Anglis obferifatur^ fiqvis cum 
duas conjuges haberety ex una filiurh^ ex altera plures 
j/UioSf & poji mortem patris hie filius bareditatem pa* 
ternam 'Agnoverit, defervitufque in haredem patri fuerat^ 
poftea &f ipfe moriatur^ non tamen ei fuccedit frater Con fan- 
guineus in hateditatij nee entm iji ex tolo fanguim itf illi 
hqyuiaur. Crag, de jur. Feud. 243* 
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firained to fome particular Heirs ex- 
clufive of others (z), as to the Heirs 
Male of the Body of the Donee or 
Feudatary, exclufive of Females and 
Collaterals ; or to the Heirs of his or 
her Body, exclufive of Collaterals 

. only. It was firft called a Fee Taiiy 
from the French "Wor^ Taillery Scin-» 
dere (a), upon Account of the par- 
ticular Limitation or Rcftridion by 
wjiit?h the- Heir general was often, and 
collateral or remote Heirs were al- 

. ways cut off, (b). But fuch Fee, that 
is to iay a Fee thus limited, was 

.at Common Law known by the Naine 
oi iL Fee CoHditionaly ib called from 
the Condition exprefled or iinplied 
in the Gift or Conftitution of the 
Fee, that in Cafe the Donee died 

without 



* < ■ 

- (z) DonatUnumi alta ahfoluta t^ tafga^ & aUaJlri^ 
^i^ coariiatay Jicut artis haridibus^ akibuJUam a Sucaf* 
fom ixclujis. Fleta, Lib. 3. Cap. 3. Bra£L Lib. 2* .Capw 
5. Sedl. 3. Brit. Cap. 34. p. 89. a. Lit. Sed. .i8. 
> (a) Vid. I Inf. 18. b. & Skinner EiymoL Line. AngL 

(b) Feodum tulliatum eji quod ita taUiatur^ hoc t/i afHf^ 
putatur ^ rsfcindituTj ut ad nulloi tranftat handis nij g 
^orpore^ &f^« Spdm* Glofi* ad Verb. Fcoduoii * 



V 
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♦vithout fuch particular Htint the 
Land df Fee ihould revert to the 
Donor (c). But notwithftanding (vich 
Limitation or Rcftridion was agree- 
able to the Nature of FeIjds (d), and 
the Condition itfelf nb other than 
V (whether exprefled or not) was im- 
• plied in eyerj fuch Gift (e) ; yet 
our Anceftofs were, aftet Heir or 
liTue had, fuflered at Common Law 
•to alieti fiich F(je (f), and to defeat 
•the Donor as wdl as the Heir, upoh 

a Siifipbfitioii, 

' (t)tt appeiirs .it^ the l^feafnbfe of tlte Stattiti^\A 2^ 

nUj ihat the Limkation' ef a Z*^ mhiUtknal at Com ^ 

'mbn t«aw> was the, tuat as that of a Fit f^ifzi tbk 

(d) yus feudak ■ ■' ^ ■* ^ " non Solum tdUiis non adverjati 
pi mas^fhe eis fyvefi cohjlat^ non folum quod nuttas fde- 
Ifninas^ ad fUM^^nem^ ^^itiit . ^^-^ — f*i Sfd ntulto tnagis 
juod tinorem ConceJJionis Jemper fervandum jubcjat^ ha^ 
^^^^Uhst^tn^ fecundum earn defenndam ixprejji juhaty ^c* 
Crag, de jur. feud. 147. 

(e) Car Syl nnji ao exprgfji per parolsy uncon iant 

-jftrtfi em h Ak 'Je^ d^m^ mm^e^mfiiyt C^dHhnr en foA^ 
miS)fevroU ComHthn in L^.' .D'i |ttf WefldA Jufliai, 

/f/ Juflicd MrewH t&ckmm thk me ti iiiany Tirrk per- 
^tfMtt«d ae OMkuiKXl Law withfevt JUdteft ^ aiid that th« 
vu tmiAamf he iiiftra ftma tbs Stttote di Dmu itMC. 
Ptowd. Ctf/».«347» - 
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a ^Uppofition, that the Condition was 
for this Purpofe fatisfied or perform'd 
by* the Donee's having I flue (g)t 
This . Notion and the co^l^quent 
fra^ice^ being manifeflly contrary to" 
the Form -and Intent *>f the Gift, was 
thereforie reformed by the Statute of 
Weftm, ^« Cap, I. (comnionly called . 
the Statute de DottisJ which requi- 
red, that from thenceforth the JVill 
and Inteiit of the Donor fliould be 
obferved, and. that a Fee fo given 
fhould in all Etrents go to the JiTue, 
and, for Want of Jfliie, revert to the 
Donor (h) ; fo that, though Littleton 
lays, that xFee Tail is by Force of this 
Statute ; for that, before, all Inheri- 
tances 1 were Fees Simple, Abfolute or 



\ 



(g) Vid. i*lnf. ig. a. Plowd. Com. 242, 245. b. 247. a* 

(h) Dominus Rex Statuif^ quod voluntas Donatoris^ 

fecundum for mam in Chart a Doni fui manifefte expref- 

Jam, de cater obfervetur^ ita quod non * habeant illi^ qui^ 

hv^ tenementum fie fuit datum fub Cmditione^ potejia^ 

' Urn alienaridi tenementum ' fie datum, quo minus ad ex' 

itum ilUfum^ £uibU5 tenemfntum fie fuerit datufn^ remamat 

poft iorum obitum^ vel ad Donatorem vel ad ejus tlaredem^ 

fi exitus deficiat^ revertaturh Stat, de Wdlm. 2. Cap, i. 

prout I Inff 332. 

N • Conditional 



^. J 
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Conditional (i) ; yet it is certain^ that 
this Statute did not create any new 
Feey aut re aut nomine^ but that it 
only folrered and diitinguiflied the 
Limitation from the Condition, and 
reftored the Eifeft of each, that is 
to fay the Effedt of the Limitation 
to the Iflue ; and the Reverfion, as the 
proper Effed of the Condition, to the 
Donor (k), according to the plain 
Import and mahifeft Intent of the 
Gift : And yet,- as by Means of this 
Statute the Limitation was rgifed a- 
bove the Condition, the Fee might 
thenceforth be denominated from the 
Limitation, which was now eftablifhed, 
was become the Subflance, as it was 
in Truth, before, the immediate End of 
the Gift. 

■'■■■■■.■• ■ • : 

11. Eflates for Z//^. are either C<7/i- 

'ventional or Legal : Of the firft Sort 
are fuch Eftates, as are in their Crea- 
tion exprejly given or confeired for 

the 

(i) Lit. Se£tf 13. 

(k) Vid, Plowd. Com. %^%. 4. 247. b« 248. «» 
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the Life oi the Tenant only : Of 
the fecond Sort are Tenancies in taiiy 
after Poffihility of IJfue extin&. Te- 
nancies in Dower, and by the Curte- 
^; which are particular Eftates, not 
created or limited by any pofitive A6t 
or Proyifion of the parties, but by 
the Difpofition and Order of the Cu* 
ftomary or Common Law of Eng- 
land, 

t, Comjeniional Eftates for Life^ 
though they in many Refpedls dif- 
fer from Eftates m Fee^ are never- 
thelefs . of a Feudal Nature, and fall 
properly within the Feudal Senfe of 
the Word * Beneficium (1) ; for they 
are given or conferred by the iame 
Rites, and with the fame Solemnity 
as JFeet, and are held by Fealty^ and 
fuch conventional Services as the Lord 
and Tenant agree upon. 

2. A Tenancy in Tail after Poffibi- 
lity of IJfue extinSly being a Jpecial 
Eftatc Tail without Foffibility of ■ 
Succeflion or Continuance beyond 

N 3 the 

(1) Vid. Supt'p. 19. 



/ 
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the Life of the Tenant (m), was 
held by the fame Services, continued 
to be of the fame Naturei and was, 
no doubt, as much a Feud, as the 
Eftate Tail ever was ; fo that it is 
diftinguiflied by this particular Name 
or Defcription, meefly to fuggeft the 
legal Difadvantages (n) call upon fuch 
Eftate 2^/7, when turned to an hope- 
lefs Inheritance. 

Dower (o), called by Crag Trt- 
ens &^ Tenia (p), and known to 
the Feudifts (q)*by feveral other 
Names (r), was probably brought 

into 



(m) Vid. Lit. Seft. 32^ 33, 34- 

(n) Vid. I Inf. 28. a. 

(o) The legal Senfe and Qualities of it are largely ex- 
plained by Littleton and Coke* i Inf. 30. b. &fr. 

(p) Vid. Crag, dejur. Feud. 308. 

(q) And yet according to Schilterj veteri juu feudati 
Dotatitium in feudo conjiitui vix poterat ; quam finten" 
tiam adhuc fequuntur Wefenbechitis^ Koepeii ■> 
,£"/ alii : Introduffum tamen fuii a Friderico II. Imp, ut 
in Feudo Dotaliiium conjiitui pojjit* Vide Schilt. Inftit* jun 
Feud. Cap. 6. Seft. 17. & Cap, 7. Se<a. 8. 

(r) Vid. Hotoman de Verb. Feudal, fub Verb. Dota- 
}itium & Morganatica* Skene de Verb, fignificat. ad 
Verb. Dos, ^ Sp?lm. Glofs, ad V^rb. Doarium & Mor- 
gangiva. 
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into England by the Normans^ as 
a Branch of their Doifbrine of Fiefs 
or Tenures (f) ; for we find no 
Footfteps of Dower in Lands, un- 
til the Time of the Normans (t); 
But on the contrary, Provifion is 
made, by one of the Laws of the 
Saxon King Edmund (u), for the 
Support of the Wife furviving 
her Husband, out of his Goods on- 
ly (x). 

Tenancies by the Curtefy (y), or 
per hegetn terrain though fo called 

N 3 as 



» 

(0 Vid. Cuftum, deNorm. Cap. loit fo, 124. & Le 
StiJle de proceder en Norm. fo. 76. 

(t) Vid. Bacon, ijift. of the Eng. Gov, 104, 146, 147. 

(u) Cap. 51. 

(x) Nor was there any Dower in Wales until it was 
gnnexed to the Crown of England^ as appears by the Sta- 
tuta TVallia^ viz. ^ia Mulieres' ha^enus mn ext iter ant 
dotata in Wallia^ Rex (oncedit quod Dotentur. 

(y) Theoldeft D^fcription of this Curtefy ^ now extant, 
is to be found in OlaAviL Lib* 7. Cap. iS«^< 60. Su^ 
becaufe it i§ with greater Authority, and much better, 
expreiled in a Writ 11 //. 3. I fliall give it the Reader 
a& I find it there, viz. Cum confuetudo fsT Lex Anglic 
fuerit^ quod ft aliquis defponfaverit aliquant muUerentj 
Jive viduaniy five aljiam h^reditatem habentem^ i^ ipfe 
poJtmodHm ix fa prolem fufcitav^rit^ (ujus Qamor au" 

ditus 
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as if they were peculiar to England 
(*), were known not only in Scotland 
(z), but in Ireland^ and in Normandy 
alio (a); and the like Law or Cuftom 
is to be found among the ancient Al-^ 
main Laws (b); and yet it doth 

not 



iUus fuerit inUr fuatuor Partita^ idem Vtr^ fi fupen^ 

vixirit ipjam uxonm fuam^ babebit tota vita fua Cu^ 

Jl$diam Hareditatis uxoris fua% licet ea forte habuerit /fo- 

redim de prima Virofuo quifuerit Plena atatis. Rot. Clauf. 

II H. 2' ^^ ^^^' ^^ ^ Com. Law, i8o. 

Note^ That it is fufficient at this Day, that a Child be 
bom alive, though not heard to cry, Lit^ Se^. 35. i Inf. 
29* b. and that this Curtefy is fully treated of» i Inf. 29. 
8 Rep, 34* 

(*) Sticb tenant eft appel tenant per U Cvrfefte VEngU^ 
tirre^ pur ceo que ceo eft ufe en nul auter realme^ f^Al 
tantjolement en Engletere, Lit. Sed. 35. 

(z) Angli Curialttaiem Anglicam vacant, quafi ea apu4 

folos Anglos locum hifberet ; fed falluntur, nam apud nos 

(Scotos JciFt) &r Normannos huic Curialitati locus eft 

' Curialitaf five Curtefia eft totius patrimonii «- 

fusfruStus quod ad uxorem pertinebatj dum moriretur 

■ Competit autem hac Curtefia, quoties quis Haredem 

Feeminam in uxorem duxerit, (^ ex ea fobolem vivam fufce^ 

ferit. Crag, de jur. Feud, 312. Vid. Skene de Verb, fig- 

nificatione ad Verb. Curialitas. Sir G. Mackenzie Inf. of 

the Law of Scotland. Lib. i* Tit. 6. Se&. 16. ^ Lib. 2. 

Tit. 9.' Sed. 44. 

(a) Vid. Cuftum. de Norm. Cap. 119. i Inf. 301 a. 

(b) Vi%. Si qua mulier qua Hareditatem patemam 

babet ptft Nuptum pregnans peperit puerum, GT in ipfa 

bora mortua fuerit, i^ Infans vivus remanferit aliquanto 

ffatio vel uniui hora, ut pofRt Aperire ocuks feT viieri 

Culmen P^musp bT qpatuor rarietes ii p^ftta defunHu^ 

fuerii 



..--* 



. Ldm of Tenures, 195 

not feem to have, been feudal (c); 
nor doth its Original any where &<- 
tisfadorily appear: Some Englijh 
Writers (d) afcribe it to Henry I. 
but Nathaniel Bacon calls it a Law*of 
Countertenure to that of Dower y and 
yet fuppofes it ' as ancient as from the 
Time pf the, Saxons^ and that it was 
therefore rather reftored by Henry I;, 
than introduced by him (e): But as 
there are no Notices of this Curtefy 
among the Laws of the Saxons^ or 
among thofe we have of Henry I., I 

N 4 ihall 



ftutrtU Hareditas matema ad Patrem ejus pertimat^ & 
^tanun fi Tijiis bahet Pater ejusy quad vidijfent ilium In* 
fantem ocuks aperire & fotuijfit Culmen Domus videre 
V fkatutr Parietes^ tunc Pater ejus babeat Licentiam 
cum Lege if/as res defendere^ Via* LL. Alamannorum 
Tit; 92. 

(c) Maritus uxors nm fuccedit in feude^ etiam fosnd" 
neoj niji fpeciaSter fit inveftitus. Feua. Lib. i. Tit. 15. 
Lib. 2. . Tit. 1 3, 85. Ravennsi in Confuetud. Feuid. Tic* 
15, StiY* Exam. jur. Feud. Chp. 16. Q. 22, 23- 

(d) The Author of the Mirrgr fays, that Grant fuit 
4e la Curtefy le Roy Henry le premiere que tout ceux que 
furvivijfent leur femes dount elles ujfent conceive tenuf 
fent les beritage lews femes a touts jours. Mir. des Juft. 
Lib. I. Cap. I. Sed, 3. p. zo. Vid. Seld. Jan. 65. Cowel 
Inftit. Lib. 2. Tit. 2. Scd. 18. 

(e} Vid, Bacon Hift* Difc* of the Eng. Gov. 1059 



\ 
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fliall propofe Mr. Cragi Conje(9:ure 
as the mofl rational I have met with, 
who is fo 6.r from thinking it Feudaly 
that he is of Opinion, that the Origi-r 
nil of it e» Jure Civili non income- 
mode deduct potefi', ex Confiantini enifn, 
Refcripto (fays he) fancitum efi, ut 
hareditatts materna Pater ufum-fruc" 
tum^ filii Proprietatem haberent ffj. 

It being high Time to clofe this In- 
quiry into the Nature of Eftates held by 
Common Socage^ I fliall now briefly hint 
the feyeral Forfeitures; of fqch ipilate^ 
^nd then fubmit it, 

Thefe Forfeitures are various, an4 
may be confidered as they refpeft either 
Eftates in Fee or for Life, 

I. Forfeitures of Eftates in Fee^ 
though they were very many by the 
Feudal (g), and Common '(h) Lawj 
are reduced, as the Law now ftands^ 
to Forfpttir^s by Aitaindexs of 7rea- 

(Q Crag, de Jur. feud. 312. 

(g) Vid. Sup. p. 43, 44. & SpeliQ* Glofll<ad Verhutn 
Felonia, 

(h) Vid. LL. Hen. I. Cap. 43. Glanv. Lib. 9. Cap, 4, 
fo, 68, b. & Braa, J-ib, 2. Cap.. 35. Se^ \ i, 12, ^ " ' 
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Jon and Felony^ (concerning which I 
have already faid as much as is nece;Cr 
fary to my prefent Purpofe, under the 
Head of EjebeatJ and by Cejfer. 

That we may form a right Notion 
of this Forfeiture by Ceffet, it muft 
be obferved, that by the Feudal Ij.aw, 
if the Vaflal did not anfwer the Du- 
ties or Services of the Feud, the 
Lord might anciently (in the Ihfency 
of Feuds) refume it : But that, as the 
Feudal military Policy gradually fuh- 
iided intp a mi^'d, a civil as well asi 
military Policy, and gave way tq 
Courts, regular 'Procefs, and ^ iydi-^ 
ckl Determination of Right, Care 
was taken that no Vaflal or Feiidat 
Tenant fliould be difpofleflfed or de- 
prived of his Feud or Fee, but for 
fbme determined and known Offence, 
^nd by the Judgment of his Peers 
(i), Ayhich h^ was fp f^r bound to 

fubmit 



(i) Nulbit miles Jbu ctrta if Cottvi^a culpa fuum btt 
peficium ^erdat, nifi fecundum confuetudinem antecejjh- 
rnm fuarumi & iudiciuni parium Juorum. Vid. Feud. 



ipS 
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itibmit to; that, if he negleded to 
appear in the Lord's Court upon the 
tJbird Summons, the Lord fhould be 
put into Poflefiion of the Fecy until 
be fhould think fit to appear ; which 
if he did within the Year, the Poffef- 
fion was reftored to him : If not, he 
totally loft it Pc)- Thus flood the 

Feudal Law ; and in this the Feudal 

and 



lib. y Tit. I. Lib. i« Tit 7* 2it 22* &LL. LongobanK 
lib. 3. Tit. 8. Sea. 4. 

iV!tf/9 That p$rts Jim qui ah $$dim Dm»inofiudum U* 
9i9t (Feud. Lid. i. Tit s60 bf dicuntur convafilliy fiue 
€9mparis ; * quafi tfufdim Patroni eonctiintes (Hotom. 
de Verb. Feudal, sui Verb. Pates) in $9dem ierritmo^ 
(Stry, Exanu jur. Feud. Cap. 25 . Q^ 2. Crag, de jure 
Feud. 377.) Pans fimt AfpiUatt^ qmdramne Homiftii 
ac Uttura.jHi invtam pant funt^ uniqi DomtM fubfint^ 
ftf pari lege vivafi t * Cenvafalli autem di^erfarum 

Iiar$niarum^ feu territmtrum^ eidem Domino futje&i^ 90H 
dit^ur proprii pares. Vid. Du Frefne & Spelm. Clois. ^d 
Verb. Pares. 

(k) ^Domnus vnai mlitem^ ^i ak fo feudtan peffiie-- 
iatf dicendo eum in culpam inctdijfe^ per quam feudum 
amttire debeat^ bic non rtfpondet ; ^mtritur^ quid fat 
eiendum ft Domino ? Rofpondeo^ eupi ad Curiam vocari 
debere^ ht fi non venerity iterum eum • debere vocari uf* 
que in Jpatio tertip feptem vel decem dierum^ arbitria 
ojufdem Curia terminando^ quod fi neq\venerit adtertiam 
vocationem^ hoc ip/o feudum amittat: Et ideo debet Curia 
Donunum mittere inpojfeffionenu Sedfiintra annum venerit^ 
reftituitur ei pojfijio .* Alioquin (^ benefcium, V pojej/h^ 
nem amittit^ Feud. lib* z* Tit. ^2* Raven, in Con^etud, 
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and Common Law nearly agreed; 
infbmuch that no Freeholder could, 
even at common Law, be dilpof- 
jfeffed or difleifed of his Fee or . FreB^ 
hold, without the like Judgment (1) j 
but if he with-held the Services due 
to his Lord, the Lord might ium- 
mon hiih into his own Court (m), 
and might, if he negleded to ap- 
pear upon due Summons, for fuch 
Negled or Contempt, feife the Fee 
(n), and with-hold it fron^ him, un- 
til 



(IJ TJnufquifqui pit pares fuos JuJUandus ift^ V guf» 
itUm Provinciif: Peregrina vero judida moJis ^mnihisfu^* 
movemus, LL. Hen. I. Cap. 31, 55. Vid. LL. WilL I. 
Cap. 27. And that this was the GDmmon Law, appears 
from the Declaration in Cbarta yobannis% viz* NuUus 

Liber Home, d'ljfeijiatur* ■ nifi per legale ju^ 

dictum par turn fuorum^ vel per legem terras. And from 
the like Declaration ift Cbarta Hen. III. viz. NuUus Li" 
ber Homo v ■ » dijfeifiatur de libera iemmeniQ fu9^ 
vel IJbertatibus^ vel Uteris cenfuetudinibus fuis^ 



m» } \ 



nifi per legale judicium parium fuerum^ vel per legem 

terrify 

(m) Omni Domino licet fummonire beminem fuum^ utfie 

ii ad rj^um in Curia fua. LL. Hen. L Cap. 55. Vid« 

X^ Mirror fo. 17, 172, 173. Bacon* Hift. of the £ng, 
.Gov.2Q2. Glanv. Lib. 9. Ci'p. i. p. 69. a. 

(n) Si quis bominem babeat^ qui ei nelit ejfe 'od rec 

turn, Ji quid de eo tenet *p9ft legitimam fummenitionem 
. (Vid. LL. Will. L Cap, 42.) faifi^rpfaciat. XL. Hco, i. 

Cap 41. 
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til he {hould think fit to fatisfy the 
Demand, or to appear, and make 
his Defehoe (o). This Seifure was 
in the Nature of a Dijirefsy and was 
probably the only Diflrefs warranted 
(p) uhtil the Magna Cbarta of King 
yohn^ wherein the King makes the 
following EXeclaration ; viz. *' I^ec 
** nos nee Ballivi -nojlri feifiemus tgr-' 
** ram aliquant^ nee redditumy pro 
*' debito aliquOy quamdiu cat alia debi- 
*' toris fufficiunt ad debitum redden" 
♦* duni^ (p). In Confequence where^ 
of, the King could not from thence-^ 
forth feife the Fee^ but for Want of 

Chattels. This Declaration, doubt- 

Jefs 



(o) Si DomiHut ftr cenfidtrationtm Curia fuee pro 
iefeSlu ftrvitii ceperit tenementum tentntis fui in manum 
JuanTi Jicut fimplex tiamiumy donte de redditu fuerit fa- 
tisfaHum ' . ■ ■ (um talis cujus tenementum fuerit, 

aptulerit de fatisfaciendot de redditu (sf arreragiis, rejii- 
tui debet ei pojejjipf i^c. Brad:. Lib. 4. Cap. 27. io. 
205. b. . 

(p) Abufion (fcilt' de la Comnieii Ley) eji a diftreiner 
pur arrera^es defervices ijfuanti de fiews per biens mwables, 
eu nul diJheJTe ne fe doit /aire forfque per le fiew. Mir. 
308. & Via. ibid. 17. 

•(q) There is the fame Declaration in Mag. Char. Hen. 
very little Varied j viz, Nes vero vel Balivi mftri non 

feifittmi 
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left, was underftood to extend equal* 
\y to all inferior Lords; who might 
however ftill, (for ought appears) as 
well as the King for waiit of Chat* 
tels, diftrain the Fee itfelf: But this 
Power, together with all Jurifdi<^ioit 
relating to the Fee, was loon aftei? 
taken from them by the Statute of 
Marlbridge, 52 Hen. lU. Cap. 22* 
*uiz. Nullus de ceetero pojffit diflrihgerd 
libera tenentes fuosad re/pdndendum di 
liber tenementofuo^ nee de aliquibus ad 
liber urn tenementum fitum fpeBantibui 
Jim hrefoi Domini Regis i In Confe- 
quence whe^pof • the Diftrefs of all 
inferior Lords became abfblutely 
Perfbnal j in^much, that, if there 
were no Chattels to be fsund withiii 
the Fee^ Jurifdidlion, or Diftrefs of 
fuch Lords (f), they had no Means 

' ifl 



ftifitmus terram aliquam vel ridditum prtdtbitt aUquOy quam- 
diu catalla debittris ftxfenta/ufficiuni ad dtbitum reddindmBi 
ic ipfe debitor paratus fit indc fatisiacere. *' 

(Q Nullus infuper ma jar vel mina r ■ ( ■' d iftri&it- 



ntt faciat extra feodum fuuntt /eu fgtum ubi Balivam 

habtau vtl Jurijdfitmm, Stot. Marlb» sa Hen. Ul* 
Cap. 2# 
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in their own Hands to inforce the 
P^formance of their Services ; which 
being in fi:)me Refpeds inconvenient 
to them, it was afterwards provided 
by the Statutes of Glocefler (t) ^ 
Wefl» 2. (u), that in Cafe a Tenant 
(hould ceafe to pay his Rent for two 
Years, and there fhould not during 
that Time be fufficient Diftrefs upon 
the Land, the Lord might have a 
Cejfavit ; and by Means thereof, if 
the Tenant did not tender his Ar- 
rears before Jydgment, the Lord 
fhould, upon fuch Ceffery recover the 
Land or Fee itfelf, and ^ bar tl^e Te» 
nant for ever (x). 

Befides thefe Forfeitures by At^ 
taitfdler and \>y Cejfer'y the Lord Hale 
mentions another by Alienation con- 
tra formam collationis (y), which 
is fuppofed to have been grounded 

upon 



(t) 6 £dv. I. Cap. 4. 
(a) \x Edw.. I. Cap. 21. 

f x) Vid. 2 Inf. 295, 400, 460. Soodi of ml 
133* i34« F« ^* B* 200. Ht aP9. 



%) 



Hal^Aoal. iiOi 
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upon the Statute Wefim, 2, Cap, 41. 
But whether this Forfeiture be confi- 
dered as a Forfeiture created, or ife- 
vived, or inforced only (z) by JJiis 
Statute, it is no otherwife worth our 
prefent Notice (a), than as it favours 
of the ancient Feudal Reflraint of A- 
lienation, and may be thought to have 
had its Rife from thence. 

2. Eflates for Life, befides that 
they are forfeitable by Attainder and 
by Cejfer^ are likewifc, agreeably to 
the Law of Feuds (b), forfeited by 
Wqfi (c), and by all fuch A^ as in 
the Eye of the Law tend to dcveft 
or defeat the Reverfion or Remain^ 

der 



(z) I^tzhtrhert fays, diat the Writ Cntra firmam 
CtUatienis was given by the Stat, ff^tfim. 2. (f.. N. B, 
21 li H.) as if the Remedy t rather than the Ftrfeitwre, wat 
given by that Statute. Vide 2 Inf. 456, 457* 459* C^ i^. 
N,B, 211. F.G, 

(a) Becaufe, according to l^fzberiefi, the Writ Dt 
centra firmam CeBatiomt lay eitfy for Maal&om In 
Abbots, ' &f . of Lands given before the Statute ^m 
Empttret Terrarum to bold in Franiakitiffit 'F, N, B, 
^lO.F.'^ll. J.* 

(b) Vid. Sup. p. 44. 

(c) Vid. U ^tat. do CSW. Gap. 5. 
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det. (d), br. in any Maniiei* to pluck 
the Seigffiory out of the Lords Hands : 
Nihil enim, (fays Gldnbil) de jure fa- 
cere potefl i^uisjahia fide* .^^, — ^uod 
Hjertat ad eounRredationem domini fui ; 
and therefore (according to the fame 
Author) fi ^uis ali^uid ad exhdtreda- 
iioni^m Domini fui fecerit^ ^ fuper 
hoc conviSius fuerity feodum quod dd 
eo tenet y de jufe amittet, &* baredes 
ejus (e)* 

tJavirig thu^ gone through the fe-» 
Veral Eftates held hy common Socag^^ 
I fhali nOw' briefly confider fuch Ter 
nures as, upon my Divifion of 7^- 
nure into tenures by Knight-Service 
and Socage only, fiiU under the Head 
of Socage^ 2kvA 9^re yet; denominated 
ai^dufuajly treated as particular Spi* 
cies oi Tenufe^ 

. \ Thefe arc ^ij^er Burgage or Gai?el- 
Mitid* 



1. 1 ►•> \ 
« - J 



r 



(dji I W. 251, 251* , . 

<e) Vid. Glanv. Lil^ 9^ Cap* !• pi &8» b, Brafl* tib* 
*4 Cap,3i. Se£l. X2« 
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h Burgi^e (i) fo called to denote 
the particuiar Service pr Tenure of 
Houfes or Tenements in ancient Ci- 
ties m iBoroughs .(g), is moft cer- 
tainly a' Specigs of Socage Tenure (h) ; 
im£m\3£h. as Cucjiji Tenements are hol^ 
iden either by a certain annual Rent 
in Mone^ (i), qi by fome Service 

relating 



(f) Burgage was a Norman^ as well as an EngUJb Tc-* 
nune* ^/7if, Cujlum. it Ndrm. fa. 4it. a. 51. ^. 

.(g) ^ Burgagium efi fiwi^L ^uam qm Burga inhabitant 
pro Domiciliis fuis prajlanU Sooin. Glofs. ad X. Script. 
iVierfii. B9f]g9gmqi«— — -— £^ ^ jappd Iftn^t tn Burgage j 
fur ctoqat hs Untmiufs ^tins U Burgh font ttnus del 
'St/g;iiQc:Jil/:ffut^h ptnjccttam Rmitfis^c.LiU Sa&, 164. 
-ft-** And 'Jbeoiliife ^e sSffvice qf the whole Borough was 



ufualhr xeiidened as an imtirt Farm or Rene to the King, 
iudt fierytcck fays Mr. Adaiax^ was called dur^iT^/ or Burgb^ 
Servict* (Pid, Mad. Hj/i. of the Excbtq.fo. 226, — 231, 
& prma Burgi per tot,) Thus in Scotland y Burgage- holding 
is, fays'SirGfftf, Machpaiey- that Duty which Burghs Royal 
are obliged to pav to the King by their Charters, ereSing 
themin.a Burgh Koyal^ and mmvi^^ Burgh is the Vajfal^ 
and not the particular Burgeffis. Macken. Inf. of the Law 
rf Scoth Lib. 7.. Tit.^ Se&. 9. 

(h) Tiel Tenure (fu Burgage) ne/t forfqi Tenure en 
Socage. Lit. Se£b. 164. Somn. Treat, of Gav. 143. tho% 
according to Natb, Bifctn^ Tenants in Burgage were hy 
their Tenure bound to the Defence of their Boroughy which 
is in Account, fays he> a Lifnb or Member of the King- 
dom, and lb in Nature of a CaftU-Guard. Bacon Hift. of 
die Engl. Gov. 296. 

(i) Burgagt is no more th^n a yearly R^nt, whereby 
Men of Citm and Boroughs held their Lands and Te- 

O nemcnts 
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relating to Trade (k), and not by 
Military^ (1) or other Service, that had 
no fuch Relation (m). 

The Qualities of this Tenure vary 
according to the particular Cufloms 
of Qv^vy' Borough Qi), and that with- 
oijt Prejudice to the Feudal Nature of 
it; it being a Maxim^ as to improper 

Feuds 



nementscf the King, or any other Lord. TayL Hifi. •/ 
Gav. IT I. Vtd. OldTtnures tit. Burgage (sf Lit. Sta, 162, 
163, 164. 

Burgagium tft fervitus^ ^ qu c t m ■ ■ p hrumfi - catfftat 
in Denariis quibus folutis Burgenfis ab omki 'lO^a libera^ 
turjiruitutej &c. Som. Glofs. aid X. Script. •Verb/ Bur- 
gagium. For ancientTy (fays ^ Mr. Lombard) L.when our 
Kings ufed not to receive Money of their Lasd^y but 
Viduals for the ntccflary Provifion of their HquCeyiMoney 
was raifed out of the Cities and Cajiies^ in whicR. Husbandry 
and Tillage was not exercifed, towards the Payment of the 
Soldiers Wages, and fuch like Charges.. . Lamh: Ptrawk* rf 
Kentj 227, 228. 

(k) As to repair the: Houfe of the Lord, Csff. .1 Inf. 
109. a. 

(1) Burgagium -ad Milittam mn ,piriinetj babt^ 

turq\ ideo inter ignobites ' tenurai. Spelm. Glofs. ad Verb. 
Burgagium. 

(m) Burgage is a Tenure no way fmelling of the Plough, 
or Tillage, being current and conv^rfant in Gties md.Tewni. 
Somn. Treat, of Gav. '142, 148. t . . . 

(n) Tenttres par Bourgage. gardent Its Ceujiumes des 
Bourgs. Cuftum. de Norm. 48. a. 5;, b, , Vid* Lit. Scft. 
165, 166, 167. Crag, de jur. Feud. 68, . 
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FfiUDS efpecially, that Lex aut con- 
fuetudo loci efi obfervanda (o). 

11/ 'iChe Properties of Gavelkind 
Tenure are fb. many, and the Quali- 
ties of it fo different from thofe of 
any other Tenure, that it feems to 
have been doubted (p), whether it 
be 2i Tenure of a Feudal Nature or 
not:. It is certain, that the Gavelkind 
Tenant retains ftrong. Marks of Pro- 
priety^ as- Power to alien, even at the 
Age -of Fifteen (q). Freedom from 
Forfeiture for Felony (r), and . many 
other Pidjfilegcs.,(f) unknown to Per- 

:0 .'2 ions 

^ -" - '^ i . - . . . . . X , . . 

(o) V«r. Sup. p. t7« 

(p) Vid. Spelm. Treat, of Feuds, il, 38. & Gloff ad 
Verb* Gaveletttm. 

(q) , Vid. I^mb*. Peramb. (tf Kent, 614, 633, 643. Somn. 

'Treat, of Giv, 8, 9. 

.(r) Limb. Perainb. of Kent, 6349 635. 

(0 Jt has .been doubted whether the Gavelkind Te- 

"iiant's -Power 6f Devifing, before the Statute of Wills, 

'.was not a Privilege and Property of Gavelkind Tenure \ 

but It is now agreed, that fuch Power was not a Quality 

of Gavelkind^ but a Privilege advanced by particular 

.Cuftoms, collateral and foreign to the Cuftomof Gaveh 

kind. (Vid. Sornn. Treat, of Gav. 151, — 172. i Lev. 

80. I Syd. 135, -138. 2 Syd. 158., Cro. Car, 561.) And 

yet confidering a Devife as a Kind of Alienation, (extra- 

mi ti^redis injlituti^ eft quafi Jlienatio, Crag, dc jur. 

Feud* 
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iQiD& holding their Lands by any; 
other Kind of Tenure : And it is as 
certain, that the Ihture is ftriftly 
Feudal, and, like the more ufaal 7«- 
nure By Knight-Service and Soct^t^ 
denominated from the Kind or Nt- 
turc of the prevailing Service ; whidi 
was, as the Name imports, Ttihiitary 
or Cenfiial ; : the Word . Gateiiimi 
being (as Mr. Somner hath, with 
great Labour and Learning, proved) 
(t) a Compound of the Saieon Words 
Gavel (variou%: inriitteii Gt^ol or 
Gabk) asKl Gtcpi^^^ . ithe. J fbrmor 
whereof fignifies Tribute, Tax (u), 
or Rent (x), and the latter Kmd, 
Sort or Quality: So thar tfii^ two 
Words put together, Tugge£bin|g ibmc- 
thing of a cenjual Nature, <£,^ whea 
applied to Lands, directly import 

that fuch Lands are Cer^ufil Qr M^' 

ed 



Feud. fo. 13.) die Gavelihti Tenant's PotyerofDe- 
viftng might poffibly be inferrecT from hia ancient Power to 
alien, 
(t) Vid. Somn. Treat, of Gav. fo. la, — 3S» "S?* 
(u) Seid. Jan. 129. Benfon'* Vocabukr. Anglo-Sax. 
-(x) I Inf. 14Z. a. 2 Inf. 402. 
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ed (y) : And yet \ve are not, fays 
Mr, Somnery to perfwade ourfelves 
that Gavelkind Land was Cenfual on- 
ly, or that it was not, or is not in its 
Nature, liable to any other Kind of 
Service, there being many Evidences 
flill extant, that fuiEciently prove the 
contrary (z), 

Suppofing this Etymon to be alto- 
gether as true as it is rational, it muft 
be allowed, that Gavelkind doth not 
(more than Socage) ex vi termini^ im-* 
port any Thing inconfiftent with or con- 
tradictory to the Nature of a Feud or 
F^^jbut that it doth firaply denote a Z)//^ 

O 3 ference 



{y) The feva'al Opinions advanced before Mr, Sommr*^ 
Time^ concerning the Etymology of Gavelkind, are collec- 
ted and anfwered iiy faim in his Treatife of Gavelkind^ fo. 
3, 49 i^c. and therefore need not here be repeated.-—— 
There is indeed a new Conjedure advanced by Mr. Taj" 
kfy in Oppofition to Mr. Smnner^ which is very parcicu- 
lar^ and perhaps hardly worth our Notice ; but yet, as it 
is new and particular, it may not be impertinent, barely 
to note it. GaveMnd then, in his Opinion, is a Compound 
of the Britijb Words Oij/a// (written in Englijh Gavel) 
which tigpifies Ttnura or Hold [{moi the Britijb Verb. 
Gafaebi timn^ pnhinden) and Cennedl^ which fignifies 
G^mrath nut famlia^ an^ that fo O^v^l KenneM fOfight 
fignify Tenura familial aut G^mrationis^ Vid. Taylor'* 
Hift. of Gav. 92, — 98,. J 33:.. 

(z) Vid. Somn. Treat', of Gav. 57, 58, 59^ 



m 
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ference arifing from a particular or 
prevailing Service, and that it may 
therefore be a Tenure of a Feudal Na- 
ture, as well as ^nj other : And that 
it was really fuch, is apparent from 
the Obli^tions or Services of Fealty 
(a), and Suit of Court (b), which 
were always as clearly incident to 
this, as to any other Tenure ; Befides, 
a Gavelkind Tenant is under much 
the lame Penalty of Cejfer (c),. as 
ftriftly bound to perform all the Ser- 
vices of his Tenure as any other Te- 
nant. Lands of this Nature do alfb 
ef cheat y and return to the Lord, for 
want of HeirSy though not for Felony 
(d) ; and even in Cafes of Felony^ if 
the Felon withdraw himfelf out of 
the Country, and be afterwards out- 
lawed, or take landuary and abjure 
the Realm, the King is intitled to 

the 

(a) Lamb. Peramb. of Kent, 614. 6;o. 

(b) Lamb. ibid. 614, 639. Somn. Treat, of Gav. 57. 

5 

(c) Lamb. ibid. 61 2^ 647. Somn. Treat, of Gav. 35, 
and Taylor Hift.of Gav. 121, 122. 

(d) Lamb. ibid. 6iO|^ 6}6ji 637, 
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the Year and Waft of his Lands and 
Tenements, and the Lord may after- 
wards take to them as an Efcheat (e) : 
fo ^hat we may, without more ado, 
fairly conclude, that this *I enure is, 
like Burgage^ a Kind of Socage Te^- 
nure (f), and that it is as really Feu- 
dal as any other Species of Tenure. 

If this Conclufion be juft, the 
Reader may poffibly ask, how the 
Privileges and Qualities of this Te- 
nure are then to be accounted for ? 
The learned Mr. Somner declined 
this Queftion,' as Matter of Enquiry 
beyond his Skill, and therefore I 
fliall not attempt to anfwer it; eJpe- 
cially fince it will ferve my Purpofe, 
altogether as well, to obferve, that, 
if we confider .ift the great Variety 
of improper Feuds (g) ; 2dly, that 
Fealty is the only Thing eflential- 
ly neceflary to the Being of fuch 

O 4 Feud 



(e) Lamb. Peramb. of. Kent, 6io. Cuftom of Kent, 
ibid. 636, 637. 

(f) Lamb. ibid. 585, 587. Bro. Tit. Tenure 72. 

(g) Vid. Sup. p. 32. 
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Feud (h)i sdly, that the Gavelkind 
Tenant's Power of Alienation is the 
Difference or diflinguifliing Property 
of all alienable Feuds (i) ; And 4|hly, 
that the groffeft Felonies might, accor- 
ding to the Feudiflsy be remitted (k), 
and the Son's Right of Succeflion, in 
many Cafes remain, hotwithftanding 
the Fault of the Father (I) ; It wiW^ 
upon thefe Conliderations, fufficient- 
ly appear, that the principal Quali- 
ties of Gavelkind are adventitious^ 
and that they might, without Preju- 
dice 



(h) Vid. Sup. p. 32, 35. 

(i) Vid. Sup. p. 33, 34. 

(k) Dominus potejf febniam Yiintttere. " Zafius in ulus 
Feud. Cap. 10. fo. 95. ■ vrf txfreffe^ fi verbis b^c 

declaretur'f vel taciti^Ji non attinto deliSfo nihilominus eum 
pro vafallo agnofcaty vtl de culpa nf>n con^ejbis nroriatur. 
Stry. Exam. jur. feud. Cap. 23. Q. 45. 

(1) Si vafalli delinqueniis defcendenits vel agnail ad 
fiudum nomine proprtOy non ex ifafilS delinquentis ptrfona 
venirenU ejufdem deU^um , ipfi% non nocereU »' fi ftatim ah 
initio Feudi Dominus vafallo feudurh pro fe^ fuis defcenden-- 
tihusy tsF agnaiisy nominatim concejfijfity Vel id ipfum vafaUus 
injiipulationem exprejfe deduxijfet Deniq; ft feudum 6b 

earn caufam ahcui concejfum fuerity quod concedentem ab 
hojlihui ertpuerity vel alias a morie Uberavity ex nulliusde^ 
li^i cttufa amiitiy £^ per conjequens Domino vel agnatis 
aperiri poierit. Hanneton. de jure Feud. Lib. 3. Cap. 17. 
fo. 39*»-^393- Crag, de jure feed. 373. 



y 
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dice to its Feudal Nature, have beert 
communicated to any other Species of 
tenure ; and confequchtly that they d6 
»ot, any of them, impeach the Truth 
of what I have hitherto fuggefted cofl-^ 
darning the Feiidal Nature of this par- 
ticular Tenure* 

As for the famous partible QoaJit^ 
bf moft of the Lands in KeHt (m), I 
will venture to fiyj that it was not i. 
particular ox proper Efibdl of Gavelkind 
Tfcnure (h) : BUt that it ^Vas rather the 
ancient Courfe of Difceni retained 
fend contihued in that County (o) t 
And how particular fbcvcr thfc Cbh*- 

tinuanct 



(m) Not all, for even in Kenty dioft ancient Tenements 
or Fees, fays the Lord Haltt that are there held anciently 
by Knighi-Servicet are defcendible to the eldeft Son. 
Hak Mji. ef the Com. Law, 225. f^J. Le Stat. 31 Hen' 
VIII. Cap. 3. 

(n) For the prefent Tenure only, fays Mr. Lombard, 
(Perami. ef Kent, 592.)' gui^eth not the IX^centj but 
the Tenure' and Nature (i. ». the ancient pa^ble Nature 
of it) together do govefn it>- • " ■ < 'And Mr. SM)l^ 
(Treat. »f Gav, 80,} infiin ftoni &imvH wnA Bra^my 
that it is a requifite and e&ntkl Property in Land <^ 
fnch ({tartible) Difcent, that, it h not only by Nature pft^ 
tibk, but wttfaal, that by Ct^m and of OH it faath aaualijr 
been parted. 

(o) Vid. Somn. Treat of Oav. 89, 90. 
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tinuance of this Courfe of Difcem 
may appear to xis at this Day, yet, if 
we confider Gavelkind as a Species of 
Socage tenure ; and that all Tenurts 
by Socage, or of the J^ature of So- 
cage, were anciently in Point of Sue- 
cefHon divijible (p) ; and that they 
might,, without Prejudice to their 
Peudal Nature, deicend equally or 
otherwife, as befl iuited the Genius 
and Ufegc of every Country (q): It 
will appear much more extraordinary, 
that all other Countries fhould de* 
part from this, the more ancient and 
natural Courfe of Difcent, than that 
this particular County fhould retam 

it. 

Having thus, I hope, in feme 
Sort, difcovered the Nature of Tt- 

numi 

(p). Vid. Sup. p. 17$. 

(q) Calthrope (in his Reading, fhewing the Relation 
between Lord and Copyholder, pt 22.) fuppofes this Cuftom 
to have prevailed in Kent^. as beftfuiting with the Conftitutioa 
or .Circumftances of. that Countyy which had been ful^ 
to foreign Invailons, and that the Inheritance theretore 
deff^end^ in Gaveliind,:^3at .every Man there might be of 
Powei:' for Refiftance. 
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nuresy whether by Knigbt^Seroice 01? 
So^cage^ in the largeft Senfe, it re-^ 
mains only that I take fome fhort 
Notice of Copyholds J which, becaufe 
they fall not within my general Di* 
vifion, muft be confidered as a difiin^ 
Species of Tenure. 

Copyholds then are the Remains of 
Villenage (r), which> confidcred as a 
Tenure (Q, was not intirely Saxon 
(t), Norman (u), or Feudal {x)y but 
a Tenure of a mix'd Nature, ad- 
vanced 



(r) Vid. F. N. B. 1 2. C. i Inf, 58. a. Bacon (afterwarib 
Lord Verulam) Ufe of the Law, 42, 43. 

{{) The Author of the old Tenuifesy aod Littleton^ do both 
of them treat it not only as a Tenur£\ but as a Stati of Bon* 
dage. Vid, Old Tenures and Lit. Tit. FilUnagi. 

(t) The Termmatton of, FilUnagfy and the Egaby in- 
cident to the Tenure^ prove that it was. not Saxmtj or 
prior to other Tenures i and therefore fuch Authors, as 
.fuppofe VilUnage to have been in England before the 
Conquejly muft be underftood to fpeak ^of it as a State of 
Bondage^ and not as a real Tenure. Vid. Sopvt* Tnat. of 
Gav. 65. 66. Temp. Introd. to the HiJK of EngL 59. 

(u) There is no Title or Hint of any fuch Tetwre in the 
Cuftumier of Normandy^ 

(x) For the Feudifts make no Mention of any fuch Te> 
nur6, and therefore Crag treats it as a Tenure pecu&r to 
the Englijhy l^' qua ft Scintilla fenritutis apud Angkf eid^^ 
hue latens. Crag, de jur. Feud. 71*. Befides Ltvery or 
Jnvefliture is wanting, whidi is dearly neceflary to every 
^ee ox Tenure, Vid.fup.p.jg^ 
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vanced upon the Samn Bondage^ and 
which gradually ibperieded it : So 
that We muft look partly at Home 
for its Original, which, though it can- 
not be traced without running into 
greater Length and Nicety, than 
would be agreeable to my prefent 
t)eiign, niay poffibly be hinted in a 
<rery few Word? : For if the Normans 
found, as we are afTured they did 
(y), •* A Sort of People among us 
•' who were) as Sir William Temple 
*• feys, in a Condition of downright 
** Servitude, ufed and employed in 
«* the ihbft ferviie Works, and be- 
'* kinged, they, their Children and 
«* EffeAs to the Lord of the Soil, 
** like the reft of the Stock or Cattle 
<< upon it" (z) i nothing is more 
likely than that they, who were 
Stivngers to any other than a Feudal 
, . . ; State, 

(y) Vid. Temp. Introi. SQ. Bacon flift. of the Eng. 
^30%. 5&. Brainy <jen. PreF. i£, k Spelm. GloO; ad Verb. 
.Servus. 

(^) Perfons of i&s ^^onditbtt ift^re called by the Saxons 
Yheiw &r Thenvntmy and' in the Latin Laws of tPW^ L 
(Cap. 65, 66.) and of Hin.% tCap.jj, yS.)/irvi. 
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State, fhouM Inftiincbiie all fudb 
wretched Ferfbns as fell ^ their Shaie^ 
hy admitting them to Faulty (a), iq 
Refpedl: of the little Livings they ha4 
hithertb been allowed' tQ<,^fieis meer" 
ly, as the {canty Supp^s of their 
Isaie Condition; asid w^h they 
were ftill fuffered t<> ]?e^aio upon thfi 
like Services, as they had vql thdr 
^riner Servitude been ufed a^d env 
^oyed in:: But .thi^ Ppfleifion, ^ 
now cloathed with Fealty^ and by 
Means thereof advanced into a Kind 

of 



{%) That the Admiffion of a ^m^mm to Hsmsgt Cf 
/>«//> amounted to Mtonfhifmentf appears frpio ^ 
Mirror (^ii*. g. ,*f*SP, a8. #• X67. i^O Ih9fi^ ferfsjraa^ 
£ -n^ feignior preigns bur liimmage^ i ^a - i ^u lufie Jj^ 

^f r * JMfour entre francs a faffr 4^ Jrani SficheM 

f n . I ■ ■ Brazen ifierefore laentipiis iZfl/n^j/ 4$ liJ^ 
Itbod .of Infranchifiment ecp3iV;9]«ot tp Mamtmffi^np. vi$^ 
XenimUntum nihil (onfert •<-<-*--«^ j^iy/aiM» nifi pr0ce40f 

{^9^. I* fo. 34» b. And tbiisieeiiiii to b^ dijB true SeiAe ^f 
iAnleUm% Si£f. 2069 207. where it vi 6id, that if theXo)(itl 
Cive^his ^/Zififi any .IaqAs 19 FeeSimpfh J^ T'^'V^ jl^ i^SjlS^ 
or ^r y>tf rjy it is an Infrenehifira^uti but that A li4^ Mfi 
WiU m not The Reafoa is pbiib hepcufeji nicer Tenant 
4^ Will is not admitted .to JFi^ftyi ¥fk^HS(H Etal^ i» ' '^ 
^ienl 10 every Qtb» Eftit^ whdill kl /Vti £mc /^ 
6k 
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of Tenure (b), differed very much 
from the • ancient fervile Poffeflion, 
and wais from henceforth calJed Vit- 
tenag€\s)' - 

Our Saxofi Anceftow again harving, 
as above, fubmittcd to the Feudal 
Law, which was a Law of Liberty, 
may be foppofed to have imitated, 
(iome fooner than others^(d)j the Gc*- 
rierofity of th6 Normans^ and • to 
have done the like : But -neither did 

• • * ■ • r . 

our 






^ '(b) Vid. Leg. Will I. Cap. 19, 33. 

(c) Such Tenant feems to have been firft called Vilain 
in the French Laws of William L (Cap. 29* ) poffibly 
from the ^Latin Word, Filjls (Fid. CoweL Interp. and 
Skinner MtyfthU^g. dd Verb. ViUath.) Hg Was howeVer, 
in th^ Latin of thofe* Times, called Villaniis^ a ViUd^ quia 
in' Villa babitavitj 6f operibus ru/iicir^ plerumque for*- 
didis^ . ixercebaiur: ' Vid. Spelm, Ghff. ad Verb. Vithn^ 
f^ ,x In/, 116. IT. , Such Tenant had no Freehold -by the 
CJourfe of the G^nimoiy LaW, (Lit. Se^.Si.) n&Votc m 
ihe making of Laws Y^^^^'' ^tfi* ^f ^ke Eng. Cov. 56.} 
nor could he, fbefdrfe the Statufe' i Rich. III. Gapr 4. 
ri Hen. Wli CTcp: 26. and 19 Heni VthCap. 16. be a 
Jurymzn (Vid. LL. Hen. I. Cap. 29.) /vor Was ho realff 
of; any Account iti 'the State; iV«»^r/V/y being the^&^ 
\>f k feudal Polky 'in England^ and of all the Rights' 0$ 
well as Obligations confequent to it* - . -^ - '• . ; * 

(d) Sub Ricardo fecundo pars feroorum maxima fe in 
Libert aiem vindieavit. (Vid. Spelm. Gloff; ad Verb, fcaz- 
ai, &. Somn. Treat, of Gov. 58.) And. ;^t*thei«e' were 
Bondmen^ or as then called, Villeins^ in the Time of ^^l^ 
VIL, as appears from the Stat, jg H. j. Cap. 15. 
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Law of Tenures, 219 

our Saxon or Norman Anccftors ixieah 
to increafe or ftrengthen the Poflcf- 
fion of their Villeins, but meant t6 
leave that altogether as dependetit 
and precarious as before, fave only 
that, as by their AdmiiHon to Fealtv^ 
their Pofleflion was put, in fome Mea- 
rfure, upon a Feudal Foot, their Lords 
couid not, in Re^rd to the Fealty 
implied on their Parts (e), deal with 
them fo wantonly as before ; nor 
•iiouldr they, {o long as they anfwered 
the Services and Conditions of their 
-PofT^ons or Tenure, in Honour ot 
'Cpnfcience,- -deprive or remove them 
((f) : And yet they were for a long 
Time left meerly to the Ck>nfcience 

of 



(e) The Obligations of ^ FeaUy being mutual^ utfup. p. 12^ 
13. in Marg. 

(f) In this Refped therefore Sir H. Spelmany fpealdng of 
the Infant State of feuds, when they were Precarious and 
Arbitrary (ut fup. p. 14.J fays truly, that Prifcam iorum 
Naturum admodumapudnQihodie exprimit terrarant Cpndifh^ 
quai ut loquuntur Fonnfesjioftri^ tenentur ad Voluntatem per 
Copiam Rotulorum Curia vulgo Copyholds nuncupate* \\i. 
Spelm. GloiT. ad Verb. Feudum & Fdonia & LL. WiU* 
1. Cap. 33. 



aoo jf^ IntrQduEJhfi to the 

(<^ Xhm Lordk (g), whicfc they might 
4$ they could* SLwaken by their Peti- 
Mo9^i bpt, could not otheiwiik .deal 
mtk i uptii the iu^ixU£f rupted Bene- 
wolcneeand good Nature of tfajc iuc- 
,c^^e L<3r(ds <jf mamy MJanofs, ha- 
YAAg Tim« QUI; of Mind pecmitted 
thf«i|> or them and their Chil^ktn, 
to eojoy their Fofloffions ii^ a . Goorfe 
of SuoceHipGi, or for. Life onlYy be- 
(^me ajt length ciiilonmry and irnid- 
iog ¥fien their ^uccefib;^ (hj^iand 
•Advanced iiiich. PoUeiGon iota the Jb^ 
/^ Inteteft or JEilatelWocnoiirxall'^dfo- 
i^iio/^af j(i) ;. which yet.jequuns iubjedfc 

(g) Until the Time of Edw. IV. and perhaps for fome 
^T'ime after, it appearing by Littkton (Se^i, 77). that it 
was, even in his Time, doubted, whether a Copyholder had 
any legal Remedy againft his Lo^d. 

1 (4iO (n ./ome JVlanba, as ear fy as 16nfy\ll. 's Time, yidt 
Calthrope Readings &c. 3, 4, ^. 

;{i) Copytenants^ Copyholders, or Tenants per Copy 

• ■■■■» I ■ ^afiuent temps fuer* ■ appeiles* tenants Vt/ Ft Hen" 

^g , ^ tf ceo appiert per ies -aunciennes Tenuresy i^c. 

JF. M J. 12, €• Vide firo. Tit VUlenage, ^3. 

.'Tenants at WfH, by Copy of Ooiirt-Ron, being in Truth 
^ Mmdmen at tlie Beginmng, but haVing obtained Freedom 
'Of iheir Perfons, and gained a Cttft6d> oy Ufe of Occupy- 
ing their Lands, they are now called Copyholdets, and are 
fo privileged, that the Lord cannot put them out, and all 
through Cuftom. Bacon Ufe of the Law^ 43. 



lasoc^ Teritt'resi. aat 
tS i^t &tne fovile ebnditidn^ and 
Fotfeimlres, as- bfcfcre, they, beuig jJl 
(rf" dletn ib Itiany inches pf ibat 
Continuance 6r GAfiorai wbidi made 
it what it il; • . - .; - 

■ Frbtti this Viwv /rf tlie Origihat 
, and Nitiife of Ci^ji&iJfi, wejn^|>of- 
fibiy- eo^le^ the Ground of the great 
Varie^ of Cufloms, riiat influence and 
goven* theie Eftates in< differential- 
mat^; it following from the ]»eceding. 
Account, if true, that they are oo other 
tian Guftomary Eftates, after tile an- 
cient Will of the firft Lords,, as it is^ 
preferved and evidenced by the Rolls,, 
or Septon Foo^by thfe coiiftanc andun- 
intemipted Ufages of the feveral Manors; 
wherein they lie (k). 

Having' thus coniidered all' the: 
Tenures fubfifting among us at this 
Day, I muft now fubmit the Whole 

(k) This rtake to bc t])^ Seaft of Litllitin, Si^.'Jj^ 
75, 77. Std^Bgrf. 

F of 
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Z2,% An IntrodttSion^ ^a 

pf this. Eflay ta the £|rtherr Hnquii^ 
smd ^GorredioQ, . of. the 'Keader ; ad-; 
vertifiog hiin- onlyy. thfit^ as rthe: At-; 
tempt it nev^ aiid die Siibje6: miich 
obfcared by Time, and: W^it ojf 
Contemporaiy TLights'tb xJlear it; the 
Author begs Alio\yanQesif3r Mifiakesi, 
and that thc: Keader w^ld bet|es.ia^ 
fcrmhim.. 
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